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(i) 
STATEMENT OF QUESTIONS PRESENTED 


1. In deducting their necessary costs to.complete an abandoned 
contract under District of Columbia Code § 38-104 from the amount avail- 
able to lienors under the prime contract, may the owner deduct the costs 
for reinstalling heating equipment which had been installed and paid for 
by the owner, and thereafter wrongfully removed from the premises by 
the heating and plumbing subcontractor? | 


2. In deducting their necessary costs to complete an abandoned 
contract under the District of Columbia Code § 38-104 from the amount 
available to lienors under the prime contract, may the owner include a 
preferential payment to one lienor as a necessary cost to the detriment of 
the remaining lienors? | 


3. Did the appellee-owners of building seeking to defeat a mechanic's 


lien on the ground that the contract was abandoned by the contractor, or 
that it cost more than the contract price to complete the building, carry 
their burden of establishing by competent evidence that the amounts they 
claim as costs to complete were necessary in order to complete the build- 
ing according to the plans and specifications of the original contract? 
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JURISDICTIONAL STATEMENT 
STATEMENT OF THE CASE 

STATUTES INVOLVED 

SUMMARY OF ARGUMENT 


ARGUMENT 


I. After Abandonment of Contract by Prime Contractor, 
Only Such Costs as Are Necessary to Complete are 
Deductible by Owner from Sums Available to Lienors, 
Which Costs Can Not Include Satisfaction of Prior 
Claims 


. Appellees Did Not ee Burden of Proof to Show the 
Reasonable Remaining Cost to Complete wimape in 
Accordance with Original Contract . 3 
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UNITED STATES COURT OF APPEALS 
For the District of Columbia Circuit 


No. 16,338 


NATIONAL BRICK & SUPPLY COMPANY, INC., 
a corporation, 


and 
HUDSON SUPPLY & EQUIPMENT COMPANY, Appellants, 
Vv. 


WILLIAM E. BAYLOR, et al., Appellees. 


No. 16,339 


ABRAHAM GRUNSTEIN, ABRAHAM FIX, and 
LOUIS NADELMAN, Partners, t/a ! 
Columbia Building Products Company, Appellants, 


Vv. 


WILLIAM E. BAYLOR, et al., Appellees. 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT 


National Brick and Supply Company filed a complaint pursuant to 
Title 38 §110 District of Columbia Code (1951) to enforce a mechanic's 
lien against the interest of appellees, the trustees of the Mount Joy 
Baptist Church, on premises of the church at 514 - 4th Street, S.E. 


(JA 1), to which complaint an answer was filed by Samuel Scrivener, Jr., 
and Junior F. Crowell, trustees under deed of trust for the benefit of the 
Perpetual Building Association (mortgage holders) (JA 5) and an answer 
was filed by the trustees of the Mount Joy Baptist Church (JA 6). Appellant 
Hudson Supply and Equipment Company filed intervening petition to enforce 
its mechanic's lien (JA 17). Appellants Grunstein, et al., t/a Columbia 
Building Products Company, filed their amended complaint to enforce 
mechanic's lien against the interest of the appellees in a separate action 
(JA 9), which complaint was duly answered (JA 12) and consolidated with 
the case of National Brick and Supply Company for trial (JA 20, 21). The 
two consolidated cases came on for pretrial and were pretried (JA 22). 
Thereafter Hugo Bortolussi, t/a Washington Heating & Plumbing Company 


filed a suit to enforce a mechanic's lien, which suit was duly answered 


and consolidated with the appellants’ cases for trial. There were further 
pretrials for Bortolussi's case. The consolidated cases thereafter came 
on for trial (see caption JA 27). The Court ruled that Bortolussi's lien 
was invalid and entered judgment for the defendant, which judgment was 
not appealed and is therefore final. The Court ruled that the appellants 
National Brick & Supply Company, Hudson Supply & Equipment Company, 
and Columbia Building Products Co. liens were valid but were unenforce- 
able because the cost of completion by the appellees exceeded the balance 
due the prime contractor (JA 95-96). From this judgment in favor of 
appellees the appellants appeal (JA 96, 97). 


This court has jurisdiction of the appeal under Title 28 of the U.S. 
Code, Sec. 1291. 


STATEMENT OF THE CASE 


In July 1958 appellees entered into a contract with Areawide Build- 
ing Corporation for certain alterations and additions to the Mount Joy 
Baptist Church for a total cost of $48,500.00 (Pit. Ex. 4, JA 75, et seq.). 

The church is located at 514 - 4th Street, S.E., in Washington, D. C. (JA 22). 
At the time of entering into this contract the appellees obtained a construc- 
tion loan secured by deed of trust in the sum of $48,500.00 from the Per- 
petual Building Association (JA 23). Under date of September 25, 1958, 
appellant, National Brick & Supply Company, entered into a subcontract 

with Areawide for the supplying and installing of certain dox plank materials, 
which materials were installed plus certain extra materials provided in the 
sum of $1,920.78, for which materials appellant, National Brick, filed a 

valid intent to hold a mechanic's lien on March 4, 1959 (JA 22). 


Appellant Hudson Supply & Equipment Co. during the period from 
September 4, 1958 through November 21, 1958 delivered certain building 
materials to the church at the order of Areawide, the prime contractor, 
in the amount of $913.37, for which materials appellant Hudson Supply & 
Equipment Company filed a valid notice of intent to hold a mechanic's lien 
of February 10, 1959 (JA 22). | 


Appellant Grunstein, et al., t/a Columbia Building Products Company, 
entered into a subcontract with Areawide to supply certain building ma- 
terials for the church,which materials were duly delivered in the amount 
of $1,197.39, for which materials the appellant Columbia Building Products 
filed a valid notice to hold mechanic's lien of January 28, 1959 (JA 22). 


During the course of the autumn of 1958 payments were made by 
the appellees to the prime contractor, Areawide, as follows: | 


September 17, 1958 $4,850.00 concrete slab draw — 
September 24, 1958 4,850.00 roof dox plank draw 
October 15, 1958 9,700.00 roof complete draw 
November 21, 1958 9, 700.00 plaster draw 

(JA 23, JA 31) 


These payments were made as the course of the construction progressed. 


On December 20, 1958, the prime contractor, Areawide, ceased work on 


the project. At the time of the abandonment all of the appellant subcon- 
tractors had delivered their materials and had completed their work, but 
had not been paid (JA 23). The plumbing and heating subcontractor, one 
Hugo Bortolussi, t/a Washington Heating & Plumbing Co. had not com- 
pleted his work. On December 29, 1958 the inspector from Perpetual 
Building Association went to the premises and inspected its condition 
and found that the work had proceeded up to the "trim draw" which he 
certified to his employer, Perpetual Building Association (JA 31). With 
respect to the heating equipment, the furnace was in place and all the 
radiation equipment was in place on the premises and only an additional 
$200 or $300 worth of heating material were required to complete the 
supplying of the necessary heating materials (JA 33), and no more than 
$1,600 worth of materials and labor remained for the completion of the 
installation of both the heating and plumbing work on the project (JA 52). 


On January 8, 1959, as a result of the inspection made on December 
28, 1958 by the inspector, Perpetual Building Association nade a payment 
of $9,700 to appellees for disbursement to the prime contractor (JA 31 and 
JA 23). Aware that Areawide had ceased work, appellees were advised by 
Areawide that no further work could be done on the church until the plumb- 
ing and heating subcontractor, Bortolussi, completed his work (JA 61). At 
that time Bortolussi claimed that $6,500 (JA 40, 41) was still due to him 
from the Areawide and he refused to proceed. A meeting was held at 
Perpetual Building Association between the representatives of Perpetual, 
the church, Areawide and Mr. Hugo Bortolussi himself (JA 58). This 
meeting took place on January 13, 1959. At that meeting Bortolussi agreed 
upon the payment of $4,500 to him from the $9,790 trim draw (JA 49), that 
he would proceed to complete the plumbing and heating work on the church 
in order to allow Areawide to complete under the contract (JA 59, 61, 68, 
Pit. Ex. 5, JA 84). The $4,500 was paid to Bortolussi who then refused to 
do any further work on the church (JA 42). Three days later, on January 
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16, 1959 (JA 37), Bortolussi asserted an additional claim for $4,375 and 
filed a notice to hold a mechanic's lien (JA 44, 68). At the same time that 
he filed his mechanic's lien he and his employees went on to the premises 
of the church and removed certain of the radiation equipment in the approx- 
imate value of $4,375 (JA 45). When the church first learned that the radiant 
equipment was gone they contacted the police and reported it stolen and 
thereafter learned that Bortolussi had removed the equipment (JA 64-67). 
Following this, on January 28, 1959, appellant Columbia Building Products 
filed its mechanic's lien (JA 22). On February 10, 1959 appellant Hudson 
Supply & Equipment Co. filed its mechanic's lien (JA 22). On March 4, 

1959 appellant National Brick & Supply Company filed its mechanic's lien 
(JA 22). Thereafter, the appellees made no demand for the return of the 
radiation equipment from Bortolussi which he had wrongfully removed 

(JA 66) and made no demand that Bortolussi complete pursuant to his 
agreement of January 13. Instead on March 11, 1959, with the approval 

of their attorney (JA 71), they entered into a new separate agreement 

with Bortolussi whereby said Bortolussi for $6,390.00, which figure in- 
cluded the amount of $4,375.00 included in his mechanic's lien agreed to 
complete the plumbing and heating work (Pltf. Exh. 6, Art. IV and VI, 

JA 40, 70, 84). This plumbing work was thereafter substantially completed 
by the fall of 1959 and Bortolussi was paid $5,000. In March of 1960 
Bortolussi released his mechanic's lien (JA 45), and thereafter, on August 
12, 1960 (JA 92) filed a new notice of intent to hold mechanic's lien for 
$1,570, being the balance of his $6,390 contract plus $180 of claimed extras. 
(Bortolussi's suit to enforce the second mechanic's lien for $1,570 was 
tried in consolidation with the instant cases but the Court held that Bor- " 
tolussi's second mechanic's lien was invalid as not being timely filed and 
this decision was not appealed by Bortolussi (JA 95). 


On June 13, 1959 appellees entered into a contract with one Jacob 
Addo & Co. for carpentry and other work on the church premises for a 
contract price of $3,450 (Pit. Ex. 7, JA 87; JA 63). This work has not 
been completed and no payments have been made to Jacob Addo & Co. 
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(JA 71-72). The final payment of $9,700 on the contract between the 
church and Areawide had not been paid (JA 23, 91). The contract price 

of $6,390 with Bortolussi and the contract price of $3,450 with Jacob Addo 
& Co. for a total of $9,840 were set off as the cost of completion against 
the claim of appellants against the $9,700 balance due to Areawide under 
the original contract (JA 94). 


STATUTES INVOLVED 


Title 38, §38-104, District of Columbia Code: 


AJ) such liens in favor of parties so employed by the con- 
tractor shall be subject to the terms and conditions of the 
original contract except such as shall relate to the waiver 
of liens and shall be limited to the amount to become due 
to the original contractor and be satisfied, in whole or in 
part, out of said amount only; and if said original contractor, 
by reason of any breach of the contract on his part, shall be 
entitled to recover less than the amount agreed upon in his 
contract, the liens of said parties so employed by him shall 
be enforceable only for said reduced amount, and if said 
original contractor shall be entitled to recover nothing 
said liens shall not be enforceable at all.” 


SUMMARY OF ARGUMENT 


I. When the prime contractor Areawide abandoned the contract, 
leaving $9,700 remaining in the appellee-owner's hands out of the total 
contract price, appellant-lienors were entitled to recover their liens 


from this sum after deducting those costs necessary to complete the 
building according to the plans and specifications of the original contract. 
The court below erroneously allowed appellees to deduct $6,390.00 as a 
cost necessary to complete $1,600.00 worth of plumbing and heating work, 
which $6,390.00 included the payment of $4,375.00 for the satisfaction of 

a claim which had accrued under the contract before the abandonment 

and which $4,375.00 payment covered heating materials wrongfully re- 
moved from appellees’ premises by the heating and plumbing subcontractor, 
after the abandonment of the prime contract. 
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Il, The appellee-owners, in seeking to defeat appellants’ liens on 


the ground that contract was abandoned by contractor and that it cost more 
than the contract price to complete the building, had the burden of estab- 
lishing by competent evidence those amounts that were the costs to com- 
plete the building according to the plans and specifications of the original 
contract. The appellees offered no evidence as to what work was necessary, 
what costs were necessary, or whether the work which was done was in 
accordance with the original plans and specifications. The court errone- 
ously held that the Bortolussi contract for $6,390.00 for plumbing and 
heating work, and the contract of Jacob Addo & Co. for $3,450 for car- 
pentry work were proper costs necessary to complete, in that no com- 
petent evidence was offered that any of the work was to complete in 
accordance with the original contract. On the contrary, the evidence 
showed that the Jacob Addo & Co. contract was never satisfactorily com- 
pleted, and never paid for by appellees; and it further showed that the 
Bortolussi contract was for $6,390.00 although only $1,600 worth of work 
remained to be done. 


ARGUMENT 
I 


AFTER ABANDONMENT OF CONTRACT BY PRIME CONTRACTOR 

ONLY SUCH COSTS AS ARE NECESSARY TO COMPLETE ARE DE 

DUCTIBLE BY OWNER FROM SUMS AVAILABLE TO LIENORS, 

WHICH COSTS CAN NOT INCLUDE SATISFACTION OF PRIOR 

CLAIMS. | 

When there is an abandonment of the contract by the prime contractor 
the subcontractors asserting mechanic's lien under the prime contract are 
entitled to recover from the owners such sums as remain in the owner's 
hands after deducting from the contract price of construction the sums 
paid the contractor and those costs to the owner necessary in order to 
complete the building according to the plans and specifications of the 
original contract. Section 38-104 of the Code of the District of Columbia 


(1951 Edition). See also Harper v. Galleher & Huguely (1928), 58 App. D.C. 


8 


252, 29 F. 2d 452, cert. den. 49 S. Ct. 185,278 U.S. 657, 73 L. Ed. 565, a 
decision of this Court of Appeals pursuant to an earlier code provision. 


In the instant case there remained in the hands of the appellee- 
owners unpaid under the prime contract the sum of $9,700. Against this 
sum appellants had valid mechanic liens in the sum of $4,031.54, and one 
Hugo Bortolussi claimed a lien for $4,375.00. 


That portion of the balance of $9,700 that remained after deducting 
the costs necessary to complete the construction in accordance with the 


original plans, was properly available for distribution in total or pro rata 


among these lienors. 


At the time the "trim draw" payment was made to the contractor, 
Areawide (which left a balance of $9,700 due upon completion) there re- 
mained approximately $1,600 in labor and materials to complete the 
plumbing and heating installations on the job and an indeterminate amount 
of carpentry work. 


The appellees offered a contract of $3,450 with one Jacob Addo & 
Co. as the necessary cost of completing the carpentry work. The carpentry 
work was allegedly done in 1959, although at the time of trial, in February 
1961, no part of this contract had been paid, and no one from the Jacob Addo 
& Co., or any other construction person appeared at the trial to testify 
about the work, nor was there any competent testimony that this work was 
contemplated under the prime contract with Areawide. 


To complete the remaining $1,600 worth of plumbing and heating 
work on the church addition, appellees entered into a contract with Hugo 
Bortolussi, t/a Washington Heating & Plumbing Co., for a total sum of 
$6,390 which sum, the undisputed evidence showed, included the satisfac- 
tion of Bortolussi's previous lien for $4,375.00. 


Assuming arguendo that the contract for $3,450 with Jacob Addo & 
Co., which will be discussed hereinafter, does in fact represent the cost 
of completing the carpentry work under the original contract, the decision 
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of the Court below that the $6,390 contract of the appellees with Bortolussi 
represented the necessary cost to complete $1,600 worth of plumbing and 
heating work under the original contract is sufficiently erroneous to make 
available to appellants sufficient funds to satisfy their $4,031.54 aggregate 
of mechanic's liens. | 


It has been held that in determining whether a subcontractor is en- 
titled to a lien for material furnished under the prime contract the owner 
should be given no credit for any payment made by him after the abandon- 
ment of the contract which was used in paying off claims that accrued 
under the contract before its abandonment. This rule is very clearly 
spelled out by the Supreme Court of Arkansas in a case in point. with 
our present case. Long v. Abeles & Co., (Nov. 18, 1905, and on rehear- 
ing Feb. 24, 1906) 95 S.W. 67, 77 Ark. 156. 


Said the Court upon the rehearing of that case in 95 S.W. 67 at 70: 


"Now at the time of the abandonment of the contract by Hum- 
phreys, the contractor, appellant had expended $4,908. He 
expended $9,637.34 in all. The difference between these | 
sums, to-wit, $4,729.34, is the amount expended after the 
contract was abandoned. If any of this $4,729.34 was for 
paying off claims under the contract before it was abandoned, 
appellant would not be entitled to credit for such amount. He 
should be allowed credit for only the sums he paid out, inde- 
pendent of the contract, and after the contract was abandoned, 
in order to complete the building as originally designed. Such 
amounts he would be compelled to pay or else leave his build- 
ing unfinished. None of the original lien holders under the 
contract could be paid until these amounts were first satisfied. 
* * *, When the aggregate of these sums is taken from the 
contract price, the residue is for the holders of liens under 
the contract." Long v. Abeles & Co., supra. 


_ The trustees of the Mount Joy Baptist Church had engaged the Area- 
wide Construction Company to build an addition to their church and for 
this purpose they entered into a contract in July 1958 with Areawide to do 
this work for a total contract price of $48,500. Thereafter the work be- 
gan and in the performance of their contract Areawide subcontracted 
with the appellants for certain labor and material for the job. The three 
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appellants in the fall and early winter of 1958 supplied a total of $4,031.54 
worth of materials and labor. By December 20, 1958 all of the materials 
and labor had been supplied and performed by the appellants on the Mount 
Joy Baptist Church job but none of it had been paid for. 


On December 20, 1958 Areawide abandoned the job. At the time of 
the abandonment Areawide had already received $29,100 on the contract 
put had completed the work under the contract up to what is referred to 
in the building trade as the "trim draw." An inspection was called for 
on the job by the lending institution, Perpetual Building Association, and 
on December 29, 1958, the inspector from Perpetual went to the job and 
found that the work had progressed to the “trim draw" and, therefore, 
authorized the payment to the church and hence to the contractor of 
$9,700. 


At that time, on the 29th of December, 1958, there still remained 
some plumbing and heating work to be finished. The completion of just 
the heating system would have required from $200 or $300 more worth 
of materials: 


"@. At the time you made your inspection for the trim draw, 
approximately how much more heating equipment and 
materials had to be put into the building? 


"The Court: I think he can answer that. 
"Mr. Windsor: No objection to that question. 


“The Witness: I would say not more thana couple hundred 
dollars worth of material at the most." 


(JA 33. Testimony of William C. Murphy, Inspector for 
Perpetual Building Association) 
To complete the heating and plumbing work combined, would have required 
approximately $1,600. 
"Q. So that it would be correct to say, wouldn't it, that 
subtracting the $10,875 from $12,475, the balance of 


the work to be done at the time of the trim draw was 
$1,600? 


Well, it is correct assuming that would be the difference, 
yes, for the work to be done; yes." (JA 52) 
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In other words, perhaps I can show you more specifi- | 

cally. If on that date, January 13, at the time I filed | 

my lien, I left the job, without taking or removing any 

material and whatever had to be done was done, any- — 

body could go on the job and be able to do the remainder 

of the work, for the difference of my original contract, 

and that is true at all times, after January 13, as of 

March 11, or at any time." (JA 56. Testimony of Hugo 

Bortolussi) 

On January 13, 1959, a meeting was held at the offices of the 

Perpetual Building Association with representatives of the Perpetual, 
of the appellees, of the contractor Areawide, and Hugo Bortolussi, the 
heating and plumbing subcontractor. At this meeting Bortolussi asserted 
a claim of $6,500 and refused to go forward with his plumbing and heating 
work until he received payment, The Areawide representatives insisted 
that they could not go forward with their job unless Bortolussi finished 
his plumbing and heating work. It was finally agreed by Bortolussi that 
he would accept $4,500 to complete his work under the contract. A 


letter to this effect was prepared: 


“January 13, 1959 


"Perpetual Building Association 
500 - 11th Street, N. W. 
Washington 4, D. C. 


"Gentlemen: 


"Upon receipt of a payment of $4,500 from the Areawide 
Building Corporation, I agree to fully complete the plumb- 
ing and heating work on the Mount Joy Baptist Church, 514 
- 4th Street, S.E., under the terms of a certain plumbing 
and heating contract entered into by and between the Washing- 
ton Plumbing and Heating Company and the Areawide Build- 
ing Corporation." 


/s/ Hugo Bortolussi 
(Pits. Ex. 5, JA 84) 


Upon the execution of this agreement the Perpetual disbursed the 
“trim draw" of $9,700 and from this, $4,500 was paid to Bortolussi. 
After receiving the $4,500 Bortolussi refused to do any further work 
and demanded $2,000 more. 
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Three days later he asserted an additional claim for an additional 
$2,375, insisting that the $6,500 he had claimed on January 13 was only 
his bill through December 15, 1958 and that since December 15, 1958 he 
had supplied additional materials and labor for the plumbing and heating 
work amounting to $2,375 more for a total remaining balance of $2,000 
plus $2,375, or to-wit: $4,375 in addition to or above the $4,500 he had 
received on January 13, 1959. On the 16th of January he filed a mechanic's 
lien for this $4,375 claim and at the same time he and his men physically 
went to the church premises and removed the heating equipment (radiation 
equipment) that he considered to be a value of $4,375. 

"Q. After receiving this $4,500 did you then go to the 
church and remove the equipment? 

A. Not immediately but some time later. 

* * * * * 
And after the equipment was removed did you then 
file your mechanic's lien for $4,375? 


I already explained that. This mechanic's lien was 
filed contemporaneously to the removal. As a matter 
of fact, we felt that the lien at that particular time 
against this corporation which we filed was only a 
paper corporation, was of no good to us for any satis- 
faction. Consequently to that, the removal was after 
the lien was filed. 


After you filed the lien for $4,375, you then removed 
the equipment ? 


Yes, and I advised them of the fact. 

Did you release the lien? 

I released the lien to them and in fact we — 
Did you release the lien? 


We did release the lien under the terms of the new 
contract." % 


(JA 43, 44 and 45. Testimony of Hugo Bortolussi) 
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Thereafter, the appellant Columbia Building Products filed their 
mechanic's lien for $1,197.39 on January 28, 1959. On February '10, 
1959 appellant Hudson Supply & Equipment Co. filed their mechanic's 
tien of $013.37 and on March 4, 1959 appellant National Brick & Supply 
Company filed their lien for $1,920.78. | 


The appellants’ liens stood on equal footing with the $4,375 Hien of 
Bortolussi, and when perfected would share pro rata distribution of such 
funds as remained from the $9,700 after deducting those funds properly 
expended in completing the building. 


At this point the appellees had a right to demand from Bortolussi 
the return of the radiation equipment belonging to them, which he had 
wrongfully removed from the church. The appelees also had a right to 
demand compliance by Bortolussi of the agreement reached at the meet- 
ing at Perpetual on January 13, 1959, which was reflected in the letter of 
that date. But none of these things were done by the appellees. No de- 
mands were made upon Bortolussi to return the radiation or to comply 
with his contract. Instead the appellees entered into a contract on March 
11, 1959 with Bortolussi whereby they agreed to pay him $6,390 ostensibly 
to complete the plumbing and heating work under the prime contract. This 
new contract included however the re-installation of the $4,375 worth of 
materials ($3,500 for radiation material and $875 for its re-installation), 
and the release of Bortolussi's previous lien upon the payment of the 
$4,375 he had claimed for work already performed under this original 
subcontract with Areawide. : 


"Q. Do you have a copy of any of these papers? 


A. Yes, Ihave. Would you, Mr. Saul, show him the copy 
of the lien that was released? The release was made 
in 1960, March of 1960. 


On March 11, 1959, then, the lien still stood against 
the premises? 
It stood, yes. 


At that time you entered into a new contract and in that 
contract you provided that upon satisfaction of the new 
contract you would release the lien, isn't that correct? 
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Three days later he asserted an additional claim for an additional 
$2,375, insisting that the $6,500 he had claimed on January 13 was only 
his bill through December 15, 1958 and that since December 15, 1958 he 
had supplied additional materials and labor for the plumbing and heating 
work amounting to $2,375 more for a total remaining balance of $2,000 
plus $2,375, or to-wit: $4,375 in addition to or above the $4,500 he had 
received on January 13, 1959. On the 16th of January he filed a mechanic's 
lien for this $4,375 claim and at the same time he and his men physically 
went to the church premises and removed the heating equipment (radiation 
equipment) that he considered to be a value of $4,375. 

"Q. After receiving this $4,500 did you then go to the 
church and remove the equipment? 

A. Not immediately but some time later. 

* * * * * 
And after the equipment was removed did you then 
file your mechanic's lien for $4,375? 


I already explained that. This mechanic's lien was 
filed contemporaneously to the removal. Asa matter 
of fact, we felt that the lien at that particular time 
against this corporation which we filed was only a 
paper corporation, was of no good to us for any satis- 
faction. Consequently to that, the removal was after 
the lien was filed. 


After you filed the lien for $4,375, you then removed 
the equipment ? 


Yes, and I advised them of the fact. 
Did you release the lien? 
I released the lien to them and in fact we — 


Did you release the lien? 


We did release the lien under the terms of the new 
contract." ; 


(JA 43, 44 and 45. Testimony of Hugo Bortolussi) 
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Thereafter, the appellant Columbia Building Products filed their 
mechanic's lien for $1,197.39 on January 28, 1959. On February 10, 
1959 appellant Hudson Supply & Equipment Co. filed their mechanic's 
lien of $913.37 and on March 4, 1959 appellant National Brick & Supply 
Company filed their lien for $1,920.78. 


The appellants' liens stood on equal footing with the $4,975 lien of 
Bortolussi, and when perfected would share pro rata distribution of such 
funds as remained from the $9,700 after deducting those funds Broo 
expended in completing the building. 


At this point the appellees had a right to demand from Bortolussi 
the return of the radiation equipment belonging to them, which he had 
wrongfully removed from the church. The appelees also had a right to 
demand compliance by Bortolussi of the agreement reached at the meet- 
ing at Perpetual on January 13, 1959, which was reflected in the letter of 
that date. But none of these things were done by the appellees. . No de- 
mands were made upon Bortolussi to return the radiation or to comply 
with his contract. Instead the appellees entered into a contract on March 
11, 1959 with Bortolussi whereby they agreed to pay him $6,390 ostensibly 
to complete the plumbing and heating work under the prime contract. This 
new contract included however the re-installation of the $4,375 worth of 
materials ($3,500 for radiation material and $875 for its re-installation), 
and the release of Bortolussi's previous lien upon the payment of the 
$4,375 he had claimed for work already performed under this original 
subcontract with Areawide. | | 


"Q, Do you have a copy of any of these papers? 


A. Yes, Ihave. Would you, Mr. Saul, show him the copy 
of the lien that was released? The release was made 
in 1960, March of 1960. 


On March 11, 1959, then, the lien still stood against 
the premises? 
It stood, yes. 


At that time you entered into a new contract and in that 
contract you provided that upon satisfaction of the new 
contract you would release the lien, isn't that correct? 
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A. It was merely — the facts of the contract, the terms, 
yes, it was merely as far as I, Washington Heating 
and Plumbing and my lawyer was concerned, and it was 
just a way of talking because the lien we knew would 
not stand up in court because of the fact that we did re- 
move the material which we were claiming. 


So that'the material, or $4,375 worth of material and 
labor, and the second contract of March 11, 1959, were 
the same pieces of equipment that you removed from 
the premises, is that correct? 


It so happens because the purchases of this material — 
removed from the job and put back the second time on 
the new agreement, yes." 


(JA 45. Testimony of Hugo Bortolussi) 


Plaintiff's Exhibit 6. The contract between Bortolussi and the 
appellees on March 11, 1959 provides in part as follows: 


"Article IV — Progress Payments. 


"The owner shall make payments on account of the contract 
as provided therein, as follows: 


$3,500 upon delivery of radiation material 
875 upon installation of said radiation 
1,500 upon delivery of plumbing fixtures 
515 upon final inspection 


* * * * * 
‘Article VI — The Contract Provisions. 


"Upon receipt of the second payment stipulated under Article 
IV of this contract the contractor shall release all previous 
liens and claims incurred under terms of other contracts 
agreed to by this contractor and other parties thereto against 
the owner's property. Upon receipt by the contractor of the 
$4,375 hereinabove referred to each of the parties hereto 
does by these presents release the other from any claims 
arising out of contractor's agreement with Areawide Build- 
ing Corporation.” 

(JA 85, 86) 


* * * * * 


"Q. How long had those radiators been on the job, delivered 
on the job? 


A. Well, as soon as they were delivered, which I take it to 
be some time in December possibly. 
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Some time in December ? 
Yes. 


Now they stayed in that position where they were to be 
hooked up, until what date? i 


Until what date? 
Yes. 


They stayed there immediately to the time I went to 
take them back, to retrieve them, or take them back _ 
to my stockroom, and that would be immediately after 
I signed the letter where I received the. $4,500 from 
Perpetual, sir, and that immediately after we decided 
at the meeting which was called by my lawyer, Mr. 
Kamerow, were perhaps unless, inasmuch as we 
could not help ourselves, to take the material out, 
which was good material to take back to our shop 
until that time. 


* * * * * 


Now, when you purchased these materials from Thomas 
Summerville and had them shipped to Mount Joy Baptist 
Church’ — 


Yes, sir. 
lam correct? That is where they were shipped? 
Yes. 


That was radiation equipment; the radiators we have» 
just been talking about ? 


That is the radiation itself. 
* * * 


* in its findings the court below held: : | 

"In early January, 1959, plaintiff Bortolussi removed certain | 
materials, some of which had been installed, from the job site. At meet- 
ing of the plaintiff Bortolussi, defendant-Trustees and Areawide at the 
Perpetual Building Association, these parties considered plaintiff Borto- 
lussi's offer to proceed with the heating and plumbing work on the site 
upon payment of $4,500.00 as per letter of January 13, 1959. Such agree- 
ment was made. A lien filed by plaintiff Bortolussi on January 16, 1959 
in the amount of $4,375.00 was released." (JA 92) 

The evidence does not support the court's findings on this point. The agree- 
ment to proceed with the work upon receipt of $4,500.00 by Bortolussi took place 
on January 13, 1959, before he had even filed his lien and before he removed the 
materials. It was the second agreement, the contract of March 11, 1959 for 
$6,390.00 which provided for the release of the lien, and which lien was not re- 
leased until March of 1960. Further, thengreement of January 18, 1959 provided 
that Bortolussi would "fully complete the plumbing and heating work. ; ." 


So this was equipment that you purchased from 
Summerville and had delivered to this job; is that 
correct? 


Yes, sir. 


And this is the very same equipment that you re- 
moved in January 1959? , 


That is right. 
* * * * * 


This is the same material included in your contract 
dated March 11, 1959? 


Exactly. At this time, this is material which was 
included in the performance of the new contract, I 
assume, with Mount Joy Church, which is material 
at this time coming from myself, because that is 
where I brought it back. 


That is the same material that is referred to on the 
contract dated March 11, which is Exhibit #6? 


That follows it is the same material because the 
trustees themselves never asked me to supply 
another type of radiation. We agreed to use the 
same radiation which we had available, yes, and 
therefore it has to be the same material, yes. 


And when you delivered this material in December 
1959 was that material included in your bill that you 
submitted to Areawide. ‘ 


This material was part of the $6,500, the statement 
which was due to me by Areawide at that time, yes." 


(JA 47, 48, 49) 


In spite of the uncontradicted evidence in this regard the court 
below held that the contract entered into by the appellees with Bortolussi 
for $6,390 on March 11, 1959 after the appellants’ $4,031.34 liens had 
peen filed and after Bortolussi's $4,375 lien had been filed, was "neces- 
sary and reasonable to complete the terms of the original Areawide 
contract" and that this contract with Bortolussi was "not for work which 
had already been performed." Said the Court: 


"The Court finds no bad faith on the part of the defendant- 
trustees toward plaintiff-subcontractors arising out of 
their contract with plaintiff Bortolussi in the spring of 
1959. This contract was not for work which had already 
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been performed and was necessary and reasonable to com- 
plete the terms of the original Areawide contract." (JA 
93-94) 


‘There being no doubt from the evidence that the $4,375.00 portion 
of the Bortolussi contract was for the satisfaction of his prior lien, the 
applicable law dictates that the court below was in error in permitting 
the entire $6,390 to be chargeable to and set off against the fund, avail- 
able to appellants. Said the court in Long v. Abeles & Co.: 


"The provisions of the statute show clearly that every per- 
son who furnished materials to the contractor that went 
into appellant's building, and who had complied with the law 
in other respects had a lien therefor, and that these and 
other liens under the contract were on an ‘equal footing’; | 
that if they exceeded in the aggregate the contract price 
between the employer and the contractor, they had to be 
discharged pro rata; so that appellee, having complied 
with the law in other respects, to notice and the filing of | 
its claim with the circuit clerk, could not be defeated of 
its lien by any payments that appellant may have made to | 
other bona fide lien claimants or holders under the con- | 
tract; for appellant could not discriminate between those | 
who were entitled to liens. He could not pay one and re- | 
fuse another. He must pay all in full if the aggregate a- | 
mount does not exceed the contract price, or prorate be- | 
tween them if it does. To discharge appellees’ claim for 
a lien it would be necessary to include it in any such pay-' 
ment." 


Long v. Abeles & Co., supra, 69 


Even excluding all the other points in regard to the appellees’ deal- 
ings with Bortolussi, their inclusion of his $4,375 lien claim in their new 
March 11, 1959 contract with him, clearly precludes their taking advantage 
of this portion of the $6,390 contract as a proper set-off against the appel- 
lants' valid mechanic's liens. Appellants urge that the court below thus 
erred in holding that the entire $6,390 contract was necessary and reason- 
able to complete the terms of the original Areawide contract, and would 
thus defeat appellants’ liens. | 
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APPELLEES DID NOT CARRY BURDEN OF PROOF TO SHOW THE 
REASONABLE REMAINING COST TO COMPLETE BUILDING IN 
ACCORDANCE WITH ORIGINAL CONTRACT. 

The appellants having established bona fide mechanic's liens under 
their subcontracts with Areawide for work on the church site became en- 
titled to share pro rata with all other valid lien holders to such sums as 
remained unpaid to the contractor less such costs as were necessary for 
the owner to expend to complete the building pursuant to the original con- 
tract. However, after the appellants had established their liens, the 
burden then shifted to the appellees to prove, by proper evidence, their 
affirmative defense of set-offs. The court below found that the contracts 
of the appellees with Bortolussi for the plumbing and heating work and 
with Jacob Addo & Co. for carpentry work in the total sum of $9,840 
were the reasonable and necessary costs to complete construction under 
the terms of the original Areawide contract. This finding of the court is 
not supported by competent evidence, and would not have been reached if 
the court had required appellees to carry their burden of proof. 


The Jacob Addo & Co. contract with the appellees for the perform- 
ance of some 12 items of work on the job site (see Plts's Ex. 7, JA 87) 
was put into evidence. No competent evidence was offered that the 12 
items enumerated were necessary to complete the job under the terms 
of the original contract between appellees and Areawide. No one from 
Jacob Addo & Co. was produced at trial and no testimony was offered by 
anyone from that company or any other contractor, builder, carpenter 


or other expert of any kind as to what work was necessary or what the 


proper cost to complete was or whether such work as may have been 
done was in accordance with the provisions of the original contract. 


The burden was upon the appellees to show that such amount paid 
out for the completion of the building after abandonment was paid for the 
completion of the building according to the plan and specifications 
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contemplated by the original contract. Cost v. N rt Buildings, Ap- 
pliance and Hardware Company, (1908) 108 S.W. 509, 85 Ark. 407, 14 
Ann. Cas. 142. This, of course, was an affirmative defense and the 
burden of proving the affirmative defense was upon the appellees, which 
they failed to do. 


Bannock Lumber and Coal Co. v. Tribune Co., Ltd., et al. : (1981) 
Idaho 4 P. 2d 662; see also 57 C.J.S. 960 Sec. 308. On this proposition 
the case of Long v. Abeles & Co., supra, is on point. It was held in that 
case that the owner was obliged to show that after the contract was 
abandoned by the contractor in order to complete the building according 
to the plans and specifications of the contract he, the owner, had been 
compelled to pay out for work and materials an amount which in the ag- 
gregate was equal to or exceeded the contract price and that he must show 
that the difference was necessary in order to complete the building accord- 
ing to the plans and specifications of the original contract. In our present 
case the record is completely void of any evidence that the work of Jacob 
Addo & Co. was necessary to complete under the original contract. 


The testimony of the Reverend T. Alexander Crawford was as 


follows: 


"Q. Have you paid Mr. Addo any money? 


No, inl 
*. * * * 


Q. Now, when Mr. Addo completed his work, did he render 
a bill to you? 


Mr. Addo has not quite completely completed his work 
yet because it has never been approved of his comple- 
tion, because we had no certainty when he was eae to, 
and we could wait until then. 


* * Bd * * 
Has Mr. Addo made any demands for any money? 
Yes, he asked for money. 
Did he ask for part payment or full cayaneuk? 
He asked for all of it. 
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What was your reply to him? 
My reply was the same according to the contract. We 
had settled the claims and we declared what we should 
do, and thatyour money would be forthcoming upon the 
completion satisfactorily of your work." 

(JA 71, 72) 

The Rev. Crawford did testify that HIS PURPOSE in getting a 
contract with Jacob Addo & Co. was to complete the work left by Area- 
wide, but he did not state which part of the contract was for completion 
and which part was for extras, or whether the completion was in accord- 
ance with the original contract. The court found that the appellees had 
received several bids ranging from $6,000 to $12,000, which finding by 
the court was based entirely upon the hearsay testimony of the Reverend 
Crawford. The court then found that the $3,450 contract, which even at 
the time of trial in February 1961 had not been satisfactorily completed 
or paid for, was a reasonable and necessary cost for the completion of 
the contract deductible from the $9,700 available to the appellants’ liens. 


Unless there is such a showing by a preponderance of the evidence 
the appellees have not borne their burden of proof and the court was in 
error in finding that $3,450 was a necessary and reasonable cost to com- 
plete the terms of the original Areawide contract. Said the Supreme Court 
of Arkansas in Cost v. Newport Builders, Appliance and Hardware Com- 


pany, supra: 


Por aught we know to the contrary, appellant may have com- 
pleted the building after the abandonment of the contract, 
according to a more expensive plan than contemplated by 
the original contract; hence there was no defense under ap- 
pellee's assertion of a lien to show merely that he paid out 
more than the contract price for labor and materials." 


It is even clearer that the inclusion of $4,375 in the $6,390 contract 
with Bortolussi was not a reasonable and proper expense for the comple- 
tion of the original contract, it being very clear from all the evidence that 
this was a payment for materials, the return of which appellees could have 


demanded without any payment whatsoever, and a payment for a lien 


21 | 


asserted by Bortolussi under the prime contract. The only evidence in 
the case as to the necessary cost to complete the heating and plumbing 
work under the prime contract shows that actually only $1,600 was the 


necessary cost to complete and not $6,390 as found by the court. 


It is, therefore, urged that the finding of the court that the two 
contracts, the Bortolussi contract and the Jacob Addo & Co. contract, 
in the total sum of $9,840 were deductible from the total contract price 
as the cost of completion to defeat the claims of appellants is erroneous 
and can not be sustained on the record. 


CONCLUSION 


For the reasons aforesaid it is respectfully requested that this 
cause be reversed and judgment entered for the appellants. 


Respectfully submitted, 


FRIEDLANDER & FRIEDLANDER 
Mark P. Friedlander 
Mark P. Friedlander, Jr. 
Blaine P. Friedlander 
1210 Shoreham Building 
806 - 15th Street, N. W. 
Washington 5, D. C. 
Attorneys for Appellant, 
National Brick & Supply Co. 


GEORGE GREENBERG 
6400 Georgia Ave., N.W. | 
Washington 12, D. C. 
Attorney for Appellant, 
Columbia Building Products Co. 


DEXTER M, KOHN 
436 Wyatt Building 
777 - 14th Street, N. W. 
Washington 5, D. C. 
Attorney for Appellant, 
Hudson Supply & Equipment Co. 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Division 


NATIONAL BRICK & SUPPLY COMPANY, INC. 
a Corporation 

Terra Cotta 

Washington, D.C. 


Civil Action 
No. 2426-'59 


Plaintiff, 
vs. 


WILLIAM E. BAYLOR, Trustee 
514 - Fourth St., S. E. 
Washington, D.C., 


and 


JAMES W. MC ABEE, Trustee 
514 - Fourth St.,S. E. 
Washington, D.C., 


and 


>) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

WILLIAM BIGELOW, Trustee 
514 - Fourth St., S. E. 
Washington, D.C., ) 
and ) 
CHARLES GILL, Trustee 
) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 


514 - Fourth St., S. E. 
Washington, D.C., 


and 


JAMES HOLBROOK, Trustee 
514 - Fourth St., S. E. 
Washington, D.C., 


and 


JAMES P. HILL, Trustee 
514 - Fourth St.,S. E. 
Washington, D.C., 


and 


JOHN A. BROWN, Trustee 
514 - Fourth St., S. E. 
Washington, D.C., 


and 


ROBERT E. PARKER, Trustee 
514 - Fourth St.,S. E. 
Washington, D.C., 


and 


JOHN BUSSIE , Trustee 
514 - Fourth St.,S. E. 
Washington, D.C. 


and 


HOMER FRYE, Trustee 
514 - Fourth St.,S. E. 
Washington, D.C., 


(All are Trustees for Mount Joy 
Baptist Church, Washington, 
District of Columbia) 


and 


) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
SAMUEL SCRIVENER, JR., Trustee 
Perpetual Building Association ) 
) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 


11th & E Sts., N. W. 
Washington, D.C. 


and 


JUNIOR F. CROWELL, Trustee 
Perpetual Building Association 
11th & E Sts., N. W. 
Washington, D.C. 


and 


AREAWIDE BUILDING CORPORATION 
1830 - 11th St., N. W. 
Washington, D.C. 
(SERVE REGISTERED AGENT, 
John H. Eiland, 1828 - 11th St., N. W., 
Washington, D. C.) 


Defendants 


COMPLAINT TO ENFORE MECHANIC'S LIEN 


1. The jurisdiction of this Court is based on Title 38, §110, 
District of Columbia Code (1951 Edition). 
2. On or about October 15, 1958, the plaintiff completed the 
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supplying, delivery, and installation of certain concrete planking known 
as Nabco Dox Planks for the second floor and roof area in premises 
located at 514 - 4th Street, S. E., Washington, D. C., pursuant to a con- 
tract with defendant , Areawide Building Corporation, a corporation 
qualified to do business in the District of Columbia and at that time en- 
gaged in building an addition to the Mount Joy Baptist Church at us - 
4th Street, S. E. 

3. In consideration of the supplying and installation of the Nabco 
Dox Planks, Defendant, Areawide Building Corporation agreed to pay the 
Plaintiff $1,830 as the fair and reasonable value for said material and its 

installation. 


4, Upon order of Areawide Building Corporation, plaintitt sup- 
plied lintels and made available a crane as extra materials and equipment 
for use on the job, for which the defendant , Areawide Construction Company , 
agreed to pay to the plaintiff $90.78 as the fair and reasonable for 


said equipment and supplies. 

5. Defendant, Areawide Construction Corporation has failed and 
refused to pay the plaintiff the amount due and owing although plaintiff 
has provided and installed the said Dox planks and other materials. 

6. On March 4, 1959, within three months after the completion 
of the building which was an addition to the Mount Joy Baptist Church, 
plaintiff filed in the office of the Clerk of the Court his notice of intention 
to hold a mechanic's lien against the interest of the defendants: | William 
E. Baylor, James W. McAbee, William Bigelow, Charles Gill, James 
Holbrook, James P. Hill, John A. Brown, Robert E. Parker, John Bussie, 
and Homer Frye, Trustees for Mount Joy Baptist Church, Washington, 

D. C., a religious society incorporated under the laws of the District of 
Columbia, and owners of the said premises at 514 - 4th St.,S. E. Copy 

of the said notice of lien was served on the defendants, Trustees of the 
Mount Joy Baptist Church as here and above fully set forth and upon Area- 
wide Building Corporation, by registered mail, on or about March 4,1959. 

7. The land and improvements involved in this claim are de- 
scribed as Lot numbered 811 in Square numbered 822, improved by 
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premises 514 - 4th St., §. E. and more fully described by deed recorded 
May 29, 1945 in Liber 8112, Folio 207, in the land records of the District 
of Columbia. 

8. The defendants, Samuel Scrivener, Jr., Trustee and Junior F. 
Crowell, Trustee, are trustees ona Deedof Trust on said premises, 514 - 
4th St., S. E., for the Perpetual Building Association of the District of 
Columbia, duly recorded in the land records of the District of Columbia 
on August 6, 1958 and as more fully described in Liber 11085, Folio 510. 

9. The amount due on the land and premises is $1 920.78 plus 
interest from October 15, 1958, being the unpaid amount due the plaintiff 
as aforesaid for the materials, labor, and supplies furnished as aforesaid 
for the construction of an addition to premises, 514 - 4th St., S. E., Wash- 
ington, D.C. 

WHEREFORE, The premises considered, the Plaintiff prays that 
this lien be enforced and if the amount due on said lien is not paid this 
Court order the sale of the property and the proceeds of the sale applied 
to the satisfaction of the lien or in the alternative, if defendants deposit 
in the Registry of the Court the sum or sums to cover said lien, then and 
in that event this Court enter judgment in favor of the plaintiff against the 
defendant and order said amounts so deposited paid in lieu of sale of said 
property; and the plaintiff prays the Court to enter judgment for it in the 
amount of $1,920.78 with interest thereon from October 15, 1958 together 
with costs of this suit and for such other and further relief as to this Court 


may seem just and proper. 


NATIONAL BRICK AND SUPPLY COMPANY, INC., 
a Corporation 


By /s/ Edmund H. Brooke, President 
DISTRICT OF COLUMBIA, ss. 

Edmund H. Brooke, being duly sworn, deposes and says that he 
is the President of the National Brick and Supply Company, Inc., plaintiff 
herein; that he has read the foregoing complaint and knows the contents 
thereof and that the same are true of his own knowledge except as to the 


matters therein stated to be alleged on information and belief and as to 
those matters he believes them to be true. | 


/s/ Edmund H. Brooke 
President 


[JURAT 20th day of August, 1959] 


/s/ Mark P. Friedlander, Jr. 


FRIEDLANDER & FRIEDLANDER 
Mark P, Friedlander 
Mark P. Friedlander, Jr. 
Blaine P. Friedlander 

1210 Shoreham Building 

806 - 15th Street, N. W. 

Washington 5, D.C. 


Attorneys for Plaintiff. 


[Filed Sept. 17, 1959] 


ANSWER OF DEFENDANTS SAMUEL SCRIVENER, R., 
TRUSTEE, AND JUNIOR F. CROWELL, TRUSTEE 


To The Honorable Judges of the United States District Court a The 
District of Columbia: 


Defendant Samuel Scrivener, Jr., Trustee, and Junior F. Crowell, 
Trustee, answer the Complaint in the above-entitled cause as follows: 

On August 5, 1958 Perpetual Building Association, Washington, 
District of Columbia, agreed to make a loan of $48,500. to the Trustees 
of the Mount Joy Baptist Church, 514 - 4th Street, S. E., Washington, D.C., 
for the purpose of making certain additions and improvements to the church 
property. To secure the repayment of this loan the Trustees made and de- 
livered a deed of trust of Lot 811 in Square 822 in the District of Columbia, 
the same being improved by the church property. These defendants, 
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Samuel Scrivener, Jr. and Junior F. Crowell, were named as trustees in 
such deed of trust. 

At August 9, 1959, $38,918.07 of said construction loan had been 
disbursed. These defendants are informed that Perpetual Building Associa- 
tion will not make further disbursements of the construction loan until all 
mechanics’ liens against the property described in the deed of trust have 
been released. 

These defendants have no knowledge with respect to other allega- 
tions contained in the Complaint and therefore neither admit nor deny them. 

WHEREFORE, these defendants pray: 

1. That the deed of trust securing repayment of the loan made by 
Perpetual Building Association, as recited herein, be adjudged and decreed 
to be a first lien on the property described in the deed of trust and in the 
complaint. 

2. And for such other and further relief as to the Court may seem 
just. 


/s/ Samuel Scrivener, Jr. 
Attorney for Defendants 
Samuel Scrivener, Jr. 
Trustee, Junior F. Crowell, 
Trustee, 1518 K St., N. W. 
Washington 5, D.C. 


[Certificate of Service] 


[Filed Sept. 24, 1959] 
ANSWER 

The answers of the Mt. Joy Baptist Church by the individual 
trustees of the said Mt. Joy Baptist Church named as defendants in the 
above-entitled cause sets forth as follows: 

1. The defendants and each of them in their respective capacity 
admits the jurisdiction of the Court as set forth in paragraph one of the 
complaint. 
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2.,3.,4., and 5. These defendants are without knowledge as to 
the allegations of paragraphs 2, 3, 4, and 5 of the complaint purporting to 
outline the relationship of the plaintiff with the defendant, The Areawide 
Building Corporation, and purporting to give the details of the contracted 
relationship existing between the plaintiff and the said Areawide Building 
Corporation and defaults made by the said Areawide Building Corporation 
as to the payments alleged due to the said plaintiff. These defendants 
therefore neither admits nor denies the allegations of these said, paragraphs 
but demands strict proof thereof should same become material. 

6. Answering paragraph 6 these defendants admit that on, to-wit, 
March 4, 1959 the plaintiff filed in the Office of the Clerk of the Court 
Notices of Intent to hold a mechanics lien against the interest of the de- 
fendants in their respective capacity as trustees of the Mt. Joy Baptist 
Chruch. They deny that the said filing was within three months after the 
completion of the building and aver the fact to be that the building has not 


been completed up to the present time and the completion thereof is and 
has been made the basis of an independent contract entered into between 
these defendants and contractors other than Areawide Building Corporation 
which was the original contractor and the only one with whom these de- 


fendants dealt independently until such time as it became necessary to 
secure the services of contractors other than Areawide Building Corpora- 
tion in order to complete the building in keeping with the terms “ the 
original contract. 

These defendants set forth by way of further answers to the said 
paragraph that the principal contractor, The Areawide Building Corporation, 
abandoned the work on the said church property upon which the original 
contract was made on, to-wit December 20, 1958. These defendants set 
forth that the original contract provided for certain specified work to be 
done at an agreed price of $48,500. These defendants set forth that of the 
amount agreed to be paid, these defendants here paid the total sum of 
$38,800, leaving an amount of $9,700.00 due under the terms of the said 
contract. | 
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The abandonment of the work by Areawide Building Corporation 
required the engaging by these trustee defendants of independent contractors 
other than Areawide Building Corporation, to complete work originally con- 
tracted to be done by the original contract. These defendants set forth that 
in furtherance of the necessity thus created they engaged and obligated 
themselves to pay and have paid to Hugo Bartolussi, T/A Washington Heat- 
ing and Plumbing Company the sum of $6,390.00 and have contracted to 
pay for work now in the process of being completed for the finishing of the 
work provided for in the original contract to Jacob Addo and Company for 
the sum of $3,450.00. These defendants set forth that the combined figures 
of the amount paid to the original contractors plus the amount paid to the 
independent contractors employed to complete the work after the abandon- 
ment of the work by the original contractor amounted to $48 640.00 which 
is $140.00 above the amount payable by the defendants under the terms of 
the said contract. These defendants set forth that the amounts paid were 
for work provided for in the original contract and the amounts paid for the 
completion of the work after the abandonment by Areawide Building Corpor- 
ation were amounts fair and reasonable for the work thus contracted to be 
done. 

7. These defendants admit the allegations of paragraph 7. 

8. These defendants admit the allegations of paragraph 8. 

9. These defendants deny that they are obligated to the plaintiff 
in the amount of $1,900.27 with interest from October 15, 1958 or in any 
amount whatsoever and assert in this regard that they had no dealings with 
the plaintiff as to materials, labor and supplies said to be furnished in this 
paragraph and assert further that no amount remains due to the original 
contractor against which any lien may properly be filed or enforced, and 
now having fully answered, these trustees in their respective capacity for 
the Mt. Joy Baptist Church pray that this suit be hence dismissed and that 
the mechanics lien filed against the property here in question, to-wit 514 
4th Street, S. E. described as Lot No. 811 in Square 822 be declared void 
and ineffective. 


/s/ William E. Baylor 


COBB, HOWARD, HAYES & WINDSOR 
613 F Street, N. W., Washington, D.C. 
By: 

/s/ George E. C. Hayes 


/s/ George H. Windsor 


DISTRICT OF COLUMBIA, ss: 

William F. Baylor, being first duly sworn on his behalf and on 
the behalf of the other trustees of the Mt. Joy Baptist Church named herein 
as parties defendant deposes and says: That he has read the foregoing 
answer by him subscribed and knows the contents thereof; and that the 
allegations therein made are true of his own knowledge except alleged, as 
upon information and belief and which he believes to be true. 

/s/ William E. Baylor 

[Jurat 23rd day of September, 1959] 


[Certificate of Service] 


[Filed Nov. 16, 1959] 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


ABRAHAM GRUNSTEIN, ABRAHAM FIX 
and LOUIS NADELMAN, ” PARTNERS 

T/A COLUMBIA BUILDING PRODUCTS CO. 
500 South Columbus Street 
Alexandria, Virginia 


Plaintiff, 


No. 2773-59 


vs. 


WILLIAM E. BAYLOR 
1703 D. Street, S. E. 
Washington, D.C. 


and 


JAMES W. MC ABEE 

% - Mt. Joy Baptist Church 
514 4th Street, S. E. 
Washington, D. C. 


and 


ee we Ss wes Ow” 


WILLIAM BIGELOW 

% Mt. Joy Baptist Church 
514 4th Street, S. E. 
Washington, D.C. 


and 


CHARLES GILL 
% Mt. Joy Baptist Church 
514 4th Street, S. E. 
1 ape D.C. 
and 


JAMES HOLBROOK 

% Mt. Joy Baptist Church 
514 4th Street, S. E. 
Washington, D.C. 


and 


JAMES P, HILL 

% Mt. Joy Baptist Church 
514 4th Street, S. E. 
Washington, D.C. 


and 


JOHN A. BROWN 

% Mt. Joy Baptist Church 
514 4th Street, S. E. 
Washington, D.C. 


and 


ROBERT E. PARKER 

% Mt. Joy Baptist Church 
514 4th Street, S. E. 
Washington, D.C. 


and 


JOHN BUSSIE 

% Mt. Joy Baptist Church 
514 4th Street, S. E. 
Washington, D.C. 


and 


HOMER FRYE 

% Mt. Joy Baptist Church 
514 4th Street,S. E. 
Washington, D. C. 


and 


AREAWIDE BUILDING CORP. 
A Corporation 
SERVE: 
OLIVER B. CASSELL 
4305 Blagden Ave., N. W. 
Washington, D.C. 


Defendants 


AMENDED COMPLAINT TO ENFORCE MECHANICS LIEN 


1. The jurisdiction of this Court is founded upon Title 38, 
Chapter 1, of the District of Columbia Code (1951 Ed.). | 

2. That the defendants, William E. Baylor, James W. McAbee, 
William Bigelow, Charles Gill, James Holbrook, James P, Hill, John A, 
Brown, Robert E. Parker, John Bussie and Homer Frye, are the ‘Trustees 
of the Mt. Joy Baptist Church of Washington, District of Columbia and are 
the owners in fee of Lot numbered 811 in Square 822, known as af -518 
Fourth Street, S. E., Washington, D. C. 

3. During 1958 said trustees of the Mt. Joy Baptist Church or 
their agent, entered into a contract with the defendant , Areawide Building 
Corp., 2 corporation, to construct the improvements known as 514-518 
Fourth Street, S. E. on Lot 811 in Square 822 in the District of Columbia. 

4. That the Areawide Building Corp. as general principal con- 
tractor for the trustees of the Mt. Joy Baptist Church, entered into a 
written contract with the plaintiff on August 29, 1958, whereby the plaintiff 
agreed to furnish and supply said Areawide Building Corp. with certain 
materials described therein for use in the construction of the building 
located at 514-518 Fourth St., S. E., Washington, D. C., for the sum of 
$1 ,481.75, a copy of said contract being annexed hereto as "Exhibit A". 

5. The balance due to the plaintiff on said contract is the sum of 
$1 197.89 for which amount plaintiff caused to be filed with the Clerk of 
this Court a notice of intention to hold a mechanic's lien upon said land 
and building thereon, which notice is numbered 1-59 and was filed on 
January 28, 1959, said notice of intention to hold a mechee!s lien is 
incorporated herein by reference in its entirety. 


6. Acopy of said lien was served on William E. Baylor, one of 
the Trustees of the Mt. Joy Baptist Church on January 30, 1959. 

7, At the time of the filing of said lien there became due to the 
general contractor, Areawide Building Corp. from the Mt. Joy Baptist 


Church a sum in excess of the amount claimed by the plaintiff herein. 

WHEREFORE, the premises considered, the plaintiff prays: 

1. That the plaintiff be granted a judgment establishing plaintiff's 
lien on said property to the extent of their claim for $1,197.39 with interest 
thereon from December 23, 1958 and costs. 

2. That the defendants be required to pay to the plaintiff the 
amount of said judgment. 

3. That, in default thereof, said land and premises be sold to 
enforce said lien and the proceeds of said sale be applied to the costs and 
expenses of said sale and then to the existing trusts on said property and 
the balance the reof be applied to the claim of the plaintiff. 

4. That a Trustee be appointed for the purpose of said sale. 

5. For such other and further relief as to the Court may seem 
just and proper. 


/s/ George Greenberg 
Attorney for Plaintiff 
6400 Georgia Ave., N. W. 
Washington 12, D.C. 
TU. 2-0082 


[Certificate of Service] 


[Filed Nov. 23, 1959] 
ANSWER 


The individual trustees of the Mt. Joy Baptist Church named as 
defendants in the above-entitled cause on behalf of the Mt. Joy Baptist 
Church set forth as way of answer to the complaint the following: 

1. The defendants and each of them in their respective capacities 
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admit the jurisdiction of the Court as set forth in paragraph 1 of the com- 
plaint. ! 

2. The defendants admit the allegations contained in paregraph 2 
of the complaint. 

3. The defendants admit the allegations contained in paragraph 3 
of the complaint. 

4. These defendants are without knowledge as to the allegations 
in paragraph 4 of the complaint purported to outline the relationship of the 
plaintiff with the Areawide Building Corporation as to payments allegedly 
due to the said plaintiff. These defendants therefore neither admit nor 
deny the allegations contained in said paragraph but demand strict proof 
thereof should same become material. 

5. As to the allegations contained in paragraph 5 of the complaint 
these defendants state that they have no knowledge as to the amount alleged 
as a balance due to the plaintiff on its alleged contract with Areawide Build- 
ing Corporation; these defendants admit that on January 28, 1959, the 
plaintiff caused to be filed with the Clerk of the Court a notice of intention 
to hold a mechanics lien upon the interest of the defendants in their re- 
spective capacities as trustees of Mt. Joy Baptist Church. 

6. The allegation contained in paragraph 6 of the aa is 
admitted. 

7. The allegations of fact contained in paragraph 7 of the com- 
plaint are denied. 

In further answer to paragraph 7 of the complaint these ‘duteonauls 
allege that the improvements referred to in paragraph 3 of the complaint 
has not been completed up to the present time and the completion thereof 
is and has been made the basis of an independent contract entered into be- 
tween these defendants and contractors other than Areawide Building 
Corporation which was the original contractor and the only one with whom 
these defendants dealt independently until such time as it became necessary 
to secure the service of contractors other than Areawide Building Corpora- 
tion in order to complete the building in keeping with the terms of the 
original contract. | 


These defendants set forth by way of further answer to the said 
paragraph that the principal contractor, The Areawide Building Corpora- 
tion, abandoned the work on the said church property upon which the original 
contract was made on to-wit December 20,1958. These defendants set 
forth that the original contract provided for certain specified work to be 
done at an agreed price of $48,500.00. These defendants set forth that of 
the amount agreed to be paid these defendants have paid the total sum of 
$38,800 leaving an amount of $9 ,700.00 due under the terms of said contract. 

The abandonment of the work by Areawide Building Corporation 
required the engaging by these trustee defendants of independent contractors 
other than the Areawide Building Corporation to complete work originally 
contracted to be done by the original contract. These defendants set forth 
that in furtherance of the necessity thus created they engaged and obligated 
themselves to pay and have paid to Hugo Bartolussi, T/A Washington Heat- 
ing and Plumbing Company the sum of $6 ,390.00 and have contracted to pay 
for work now in the process of being completed for the finishing of the work 
provided for in the original contract to Jacob Addo and Company for the sum 
of $3,450.00. These defendants set forth that the combined figures of the 
amount paid to the original contractors plus the amount to be paid to the 
independent contractor employed to complete the work after the abandon- 
ment of the building by the original contractor amounted to $48,640.00, 
$1,140.00 above the amount payable by the defendants under the terms of 
the said contract. These defendants set forth that the amounts paid and 
contracted to be paid were for work provided for in the original contract 
and the amount paid and contracted to be paid for the completion of the 
work after the abandonment by Areawide Building Corporation were fair 
and reasonable for the work thus contracted to be done. 

8. These defendants deny that they are obligated to the plaintiff 
in any amount whatsoever and assert in this regard that they had no deal- 
ings with the plaintiff as to materials, labor and supplies said to be fur- 
nished to the Areawide Building Corporation and assert further that no 
amount remains due to the original contractor against which any lien may 
properly be filed or enforced. 
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WHEREFORE having fully answered, these defendants as trustees 
for the Mt. Joy Baptist Church pray that the complaint of the plaintiff be 
dismissed and that the mechanics lien filed against the property herein 
questioned be declared void and ineffective. 


/s/ William E. Baylor 


COBB, HOWARD HAYES & WINDSOR 
613 F Street, N. W. 
Washington, D.C. 


By: 
/s/ George E. C. Hayes 


/s/ George H. Windsor 


DISTRICT OF COLUMBIA, ss: 


William E. Baylor, being first duly sworn on his behalf and on 
the behalf of the other trustees of the Mt. Joy Baptist Church named 
herein as parties defendant deposes and says: That he has read the fore- 
going answer by him subscribed and knows the contents thereof; | and that 
the allegations therein made are true of his own knowledge except alleged, 


as upon information and belief and which he believes to be true. 


/s/ William E. Baylor 


[JURAT 31st day of October, 1959] 


[Certificate of Service] 


[Filed Dec. 4, 1959] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


CIVIL DIVISION 


NATIONAL BRICK & SUPPLY COMPANY, INC. 


a corporation 
Terra Cotta 
Washington, D.C. 


Plaintiff 
and 


HUDSON SUPPLY & EQUIPMENT CO. 
a body corporate 
9th Street and Brentwood Road, N. E. 


Washington, D.C. . Civil Action 


No. 2426-59 
Intervenor 


vs. 


WILLIAM E. BAYLOR, Trustee 
514 Fourth Street, S. E. 
Washington, D. C. 


and 


) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

; 

JAMES W. MC ABEE, Trustee ) 
514 Fourth Street, S. E. ) 
Washington, D. C. ) 
and ) 
) 

WILLIAM BIGELOW, Trustee 
) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 


514 Fourth Street, S. E. 
Washington, D.C. 


and 


CHARLES GILL, Trustee 
514 Fourth Street, S. E. 
Washington, D.C. 


and 


JAMES HOLBROOK, Trustee 
514 Fourth Street, S. E. 
Washington, D.C. 


and 


JAMES P. HILL, Trustee 
514 Fourth Street, S. E. 
Washington, D.C. 

and 


JOHN A. BROWN, Trustee 
514 Fourth Street, S. E. 
Washington, D.C. 


and 


HOMER FRYE, Trustee 
514 Fourth Street, S. E. 
Washington, D.C. 


(All are Trustees for Mount Joy Baptist) 
Church, Washington, District of Columbia) 


and 


SAMUEL SCRIVENER, JR., Trustee 
Perpetual Building Association 

llth & E Streets, N. W. 
Washington, D.C. 


and 


JUNIOR F. CROWELL, Trustee 
Perpetual Building Association 
lith & E Streets, N. W. 
Washington, D. C. 


and 


AREAWIDE BUILDING CORPORATION 

1830 11th Street, N. W. 

Washington, D. C. 
(SERVE REGISTERED AGENT, 
John H. Eiland, 1828 11th Street, N.W., 
Washington, D. C.) 


Defendants 
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) 
) 
) 
) 
) 
) 
) 
) 
) 
) 


COMPLAINT OF INTERVENOR 
HUDSON SUPPLY & EQUIPMENT COMPANY 

1. Jurisdiction of this Court is founded on Title 38, Section 110, 
D. C. Code, as amended (1951). 

2. During the period ending on or about November 21,1958, the 
intervenor sold and delivered to defendant Areawide Building Corporation, 
a corporation qualified to do business in the District of Columbia, and at 
that time engaged in building an addition to Mt. Joy Baptist Church, 514 
Fourth Street, S. E., Washington, D. C., at said premises reenforced 
steel, plastering materials and miscellaneous building materials in the 
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amount of Nine Hundred Thirteen and 37/100 Dollars ($913.37). Said 
merchandise was thereafter incorporated into said premises. 

3. In consideration of the sale and delivery of the foregoing 
merchandise, defendant Areawide Building Corporation agreed to pay to 
intervenor Nine Hundred Thirteen and 37/100 Dollars ($913.37) as the 
fair reasonable value for said material. 

4. Defendant Areawide Building Corporation has failed and re- 
fused to pay the plaintiff the amount due and owing for said merchandise 
which has been incorporated into the premises 514 Fourth Street, S. E., 
Washington, D.C. 

5. On February 10, 1959, within the statutory period, plaintiff 
filed in the office of the Clerk of the Court his notice of intention to hold 
a mechanic's lien against the interests of defendant William E. Baylor, 
Robert E. Parker, James W. McAbee, William Bigelow, John Brown, 
John Bussie, Homer Frye, Charles Gill, James Holbrook, and James P. 


Hill as well as Herman Washington not named by plaintiff as a party de- 
fendant herein, trustees for Mt. Joy Baptist Church, Washington, D. C., 
a religious society incorporated under the laws of the District of Columbia, 


and owners of the said premises at 514 Fourth Street, S. E. Copy of the 
said notice of lien was served on the various trustees of the Mt. Joy 
Baptist Church by posting same on the aforesaid premises on or about 
February 11, 1959. 

6. The land and improvements involved in this claim are de- 
scribed as Lot No. 811 in Square No. 822, improved by premises 514 
Fourth Street, S. E. and more fully described by deed recorded May 29, 
1945, in Liber 8112, Folio 207, in the land records of the District of 
Columbia. 

7. The defendants Samuel Scrivener, Jr., trustee, and Junior F. 
Crowell, trustee, are trustees on a deed of trust on said premises, 514 
Fourth Street, S. E., for the Perpetual Building Association of the District 
of Columbia, duly recorded in the land records of the District of Columbia 
on August 6, 1958, and as more fully described in Liber 11085, Folio 510. 
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8. The amount due to intervenor on the land and premises is 
Nine Hundred Thirteen and 37/100 Dollars ($913.37) , plus interest from 
January 1, 1959, being the unpaid amount due to the intervenor for the 
materials sold and delivered as aforesaid and incorporated into the pre- 
mises 514 Fourth Street, S. E., Washington, D. C. | 

WHEREFORE, the premises considered, the intervenor prays 
that this lien be enforced and if the amount due on said lien is not ‘paid, 
this Court order the sale of the property and the proceeds of the sale ap- 
plied to the satisfaction of the lien, or in the alternative, if defendants 
deposit in the Registry of the Court sum or sums to cover said lien, then 
and in that event, this Court enter judgment in favor of the intervenor 
against the defendants and order said amounts so deposited paid in lieu of 
the sale of said property; and the intervenor prays the Court to enter 
judgment for it in the amount of Nine Hundred Thirteen and 37/100 Dollars 
($913.37) , with interest thereon from January 1, 1959, together with costs 
of this suit and for such other and further relief as to this Court may seem 
just and proper. | 


HUDSON SUPPLY & EQUIPMENT CO. 
a corporation 


By 
/s/ Gerald W. Stilwell, Secretary 


DISTRICT OF COLUMBIA ss: 

Gerald W. Stilwell, being duly sworn, deposes and says that he 
is the secretary of the Hudson Supply & Equipment Co., a body corporate, 
plaintiff herein; that he has read the foregoing complaint and acknowledges 
the contents thereof and that same are true of his own knowledge except as 
to the matters therein stated to be alleged on information and belief and as 
to those matters therein stated to be alleged on information and belief and 
as to those matters he believes them to be true. | 

/s/ Gerald W. Stilwell 

[JURAT 17th day of November, 1959] 


/s/ Dexter M. Kohn, Attorney for Intervenor 
436 Wyatt Building, Washington 5, D.C. 


[Filed Dec. 8, 1959] 
IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


ABRAHAM GRUNSTEIN, ABRAHAM FIX 
AND LOUIS NATELMAN, Partners 
T/A Columbia Building Products Co. 


Plaintiff 
ae C. A. No. 2773-59 
WILLIAM E. BAYLOR, Et Al 
Defendants 
NATIONAL BRICK & SUPPLY COMPANY, INC. 
A Corporation 
Plaintiff 
vs. C. A. No. 2426-59 
WILLIAM E. BAYLOR, Trustee, Et Al 
Defendants 
HUDSON SUPPLY & EQUIPMENT COMPANY 


Intervenor 


) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 


MOTION FOR CONSOLIDATION OF CASES 


Come now the trustees of the Mt. Joy Baptist Church, defendants 
in the above-entitled causes, and move the Court to consolidate the said 
causes of action for hearing and for reasons therefore show: 

1. That the issues to be tried in the respective causes involve 
common questions of law and fact. 

2. That the principal of law upon which the respective parties 
to the litigation rely are the same and that except for the detail incident 
to the respective basis of claim of the individual plaintiffs, the decision 
in the consolidated causes will be controlling of the respective rights of 
the parties litigant, plaintiffs and defendants. 

3. That it can serve no useful purpose to have individual trials 
and that the time of the Court and of the litigants and the costs incident 
thereto will be served by consolidation without prejudice to the rights of 
any of the parties hereto. 
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4. For other and good and sufficient reasons to be brought to the 


attention of the Court at the time of the hearing of the motion. 


COBB, HOWARD, HAYES & WINDSOR 
613 F Street, N. W. 
Washington, D.C. 


By: 

/s/ George F. C. Hayes | 

/s/ George H. Windsor | 
Attorneys for Defendant Trustees 


MEMORANDUM OF POINTS AND AUTHORITIES — 
1. Rule 42(a) of the Federal Rules of Civil Procedure. 
/s/ George H. Windsor 


[Certificate of Service] 


[Filed Jan. 11, 1960] 
ORDER CONSOLIDATING CASES 


Upon consideration of the motion of the defendants, trustees of 


Mt. Joy Baptist Church, for consolidation of the above entitled causes, the 
pleadings in the said causes, and the representations of counsel, ‘it appear- 
ing that the issues to be tried in the respective causes involve common 
issues of law and fact, and it further appearing that there is no opposition 
to the granting of said motion, it is by the Court this 11th day of January, 
1960, | 

ORDERED: That Civil Actions Nos. 2773-59 and 2426-59 be and 
the same hereby are consolidated for hearing and action by the Court. 


/s/ Edward M.Curran 
Judge 


[Certificate of Service] 


[Filed Nov. 30, 1960] 
PRETRIAL PROCEEDINGS 


Two consolidated actions for enforcement of mechanics’ liens 
filed by subcontractors. 
UNDISPUTED FACTS: 


Some time in the summer of 1958 Ds Baylor, et al, trustees of 
Mount Joy Baptist Church in the District of Columbia, entered into a con- 
trace with Areawide Building Corporation, as prime contractor, for altera- 
tions and addition to the church property at 514 4th St.,S. E. in the District 
of Columbia. 

Under date of Sept. 25, 1958 P National Brick & Supply Co., Inc., 
a corporation, (CA 2426-59), as subcontractor, entered into a contract 
with Areawide, prime contractor for installation of certain materials for 
the total sum of $1830.00. Thereafter additional materials were delivered 
by National Brick on the job, making the total amount due National Brick 
from Areawide $1920.78. 

On March 4, 1959 P National Brick filed a notice of mechanic's 
lien No. LB57-59, which was duly served on Ds Baylor, et al, trustees of 
Mount Joy Baptist Church. 

Intervenor (CA 2426-59) Hudson Supply & Equipment Co., a corpora- 
tion, during the period Sept. 4, 1958 to Nov. 21, 1958, at the order of the 
prime contractor Areawide delivered on the job materials, as covered by 
invoices, of the total value of $913.37. 

On Feb. 10, 1959 Intervenor Hudson filed a notice of mechanic's 
lien No. 34-59, in the amount of $913.37, copy of which was duly served 
on Ds Baylor, et al, trustees. 

Under date of Aug. 29, 1958, Ps Grunstein, , et al t/a Columbia 
Building Products Co. (CA 2773-59) as subcontractor entered into a con- 
tract with Areawide as prime contractor to furnish certain materials for 
the Mount Joy job for the contract price of $1431.75. Said materials were 
furnished on the job by Grunstein. Thereafter Grunstein, et al on Jan. 28, 
1959 filed a notice of mechanic's lien No. 27-59, in the amount of $1197.39, 
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the balance due on the contract price, copy of which was duly served on 


Ds Baylor, et al, trustees. 

Ds Baylor, et al, trustees of Mount Joy Baptist Church, paid to 

Areawide the following amounts: 
September 17, 1958 $ 4,850.00 
September 24, 1958 4,850.00 
October 15, 1958 9,700.00 
November 21, 1958 9,700.00 
January 8, 1959 9,700.00 
$ 38,800.00 
leaving a balance due Areawide on the total contract price ($48, 500) of 
$9 ,700. 

At the time of entering into the principal contract, D ies 
obtained a loan in the amount of $48,500.00 from Perpetual Building 
Association, for which the trustees gave their note secured by deed of 
trust on premises 514 4th St., S. E., which named as trustees Ds Scrivener 
and Crowell. The payments to Areawide on account of the contract price 
were made by check from Perpetual issued to the trustees which were 
endorsed to the order of Areawide by the trustees. | 

On December 20, 1958, before completion of the entire principal 
contract, Areawide, the prime contractor, abandoned the job. 

Perpetual Building Association now holds the sum of $8, 841.13 
of the amount of the construction loan. 

Under date of March 11, 1959 D trustees entered into a ‘contract 
with Hugo Bartolussi t/a Washington Heating & Plumbing Co. for plumbing 
work on said premises for the total contract price of $6 390.00. 

Under date of June 13, 1959, D trustees entered into a contract 
with Jacob Addo & Company for carpentry and other work on eaid premises 
for the total contract price of $3,450.00. / | 

PLAINTIFFS contend that the payment of $9700 on Jan. 8, 1959 
by D trustees to Areawide was made after Areawide's abandonment of the 
contract and job and after knowledge by D trustees of Areawide's abandonment; 
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that D trustees knew that Areawide had abandoned the job, among other 
reasons, because it was unable to pay the subcontractors and material men; 
that notwithstanding such knowledge the payment of Jan. 8, 1959 was made 

by D trustees to the prejudice of the rights of the subcontractors and material 
men, including Ps herein, and that the payment of Jan. 8, 1959 was made by 
the trustees in bad faith; that had such payment not been made there would 
have been sufficient funds to pay the claims of all the Ps herein. Ps claim 
they have not been paid any of the amounts claimed. Ps ask money judgments 
against D trustees in the respective amounts of their liens: 

National Brick $1920.78, with interest from 10/1 5/58 

Hudson Supply 913.37, with interest from 1/1/59 

Grunstein, et al 1197.39, with interest from 12/23/58 
and that, in the event they not be paid said amounts by D trustees, the 
property be sold subject to the trust of Perpetual and the amount of their 
liens be paid out of the proceeds of said sale. 

Ps further contend that $3500 of the work called for by D trustees 
contract with Washington Heating and Plumbing Co. was not necessary for 
completion of the prime contract as it had already been performed by the 
said Washington Heating and Plumbing Co. on the job prior to Areawide's 
abandonment, Washington Heating and Plumbing Co. having been a subcon- 
tractor of Areawide for such work. 

DEFENDANT trustees, Baylor, et al, deny that they are indebted 
to any of the Ps in any amount and deny that Ps are entitled to enforcement 
of their mechanics’ liens against the property for the reasons: 

The prime contractor Areawide did not complete its contract; 
subsequent thereto it was necessary, in order to complete the job, for D 
trustees to enter into the contracts with Washington Heating and Plumbing 
Co. and Jacob Addo and Company, for the total sum of $9,840.00, which 
was in excess of the amount due the prime contractor had it not breached 
its contract. 

Defendant trustees therefore contend that under DC Code 38-104, 
Ps' subcontractors liens are unenforceable, the original contractor being 


entitled to recover nothing. 
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D trustees deny that at the time of making the payment of Jan. 8, 
1959 to Areawide they had knowledge that Areawide had abandoned the con- 
tract on the job and/or job or that Areawide was unable to meet its financial 
obligations, and denies that said payment was made in bad faith. D trustees 
assert that at the time of making such payment they were advised merely 
that the work on the job was not in progress and that Areawide owed money 
to Bartolussi t/a Washington Heating and Plumbing Co., and that the pay- 
ment of Jan. 8, 1959, was made to Areawide for the purpose of seeing that 


the work was resumed and that when the payment was made the trustees 


made sure that $4500 requested by Bartolussi to proceed with the work was 
paid to him. 

D trustees deny that the contract of March 11, 1959 with Bartolussi 
t/a Washington Heating and Plumbing Co. was for plumbing work covered 
by a subcontract of Bartolussi with Areawide, althought D trustees assert 
that such work was necessary to complete the work called for by the prime 
contract between them and Areawide. | 

D trustees also rely on Art. 10 of the prime contract shiek pro- 
vides for completion of the contract by the owner upon breach by the prime 
contractor, the owner to have the right to deduct the cost thereof from pay- 
ments then or thereafter due the contractor. : 

D trustees assert that they first learned of the claims of other 
subcontractors, including Ps, after filing of a mechanic's lien on Jan. 16, 
1959, by Bartolussi t/a Washington Heating and Plumbing Co., although 
D trustees admit that the amounts claimed in the mechanic's liens of Ps 
were not paid them by Areawide. D trustees therefore deny plaintiffs are 
entitled to any of the relief prayed. 

Ds Scrivener and Crowell, trustees under the deed of trust to 
secure Perpetual, take no position as to the claims of the plaintiffs, but 
represent to the Court that Perpetual will make such disposition of the 
amount of the balance of the loan now held by it as the Court orders. 


STIPULATIONS: 
Facts under "UNDISPUTED FACTS". 
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It is stipulated that the following may be admitted without formal 
proof, subject to all other objections: 
P National Brick 

#1 Invoice dated Feb. 12, 1959 


#2 a & b Photocopy of check drawn on National Bank of Washington, 
by Perpetual Bldg. Assn., dated 1/8/59. (two sides) 


Intervenor Hudson Supply 


#1 Envelope containing invoices and delivery tickets, and 
contents 


P Grunstein, et al. 
#1 Contract dated August 29, 1958 
#2 to 6 incl. - Invoices 
D Trustees 
#1 Prime contract, between Trustees and Areawide 
#2 ,3,4 Photocopies of cancelled checks 


#5 Contract dated 3/11/59 between Trustees and Bartolussi 
t/a Wash. Heating & Plumbing 


#6 Contract dated 6/13/59 between Trustees and Addo Co. 
#7 Carbon copy of letter dated 1/13/59 from Bartolussi to 
Perpetual 

Counsel for D trustees agrees to give to counsel for Ps, within 
one week, copies of the insert in the prime contract. 

Counsel for D trustees agrees to endeavor to obtain within two 
weeks from Mr. Bartolussi t/a Wash. Heating & Plumbing a copy of his 
original contract on the Mount Joy job with Areawide, and to make it avail- 
able to Ps' counsel for inspection and copying. 

If counsel for D trustees is unsuccessful in obtaining a copy of 


said contract, he will so advise counsel for Ps promptly, and it is agreed 


that Ps may subpoena said contract prior to trial, for inspection and copying. 
Counsel agree to exchange within two weeks the names and ad- 

dresses of all witnesses known to them, including experts, if any, and if 

they learn of any additional witnesses prior to trial will exchange their 

names and addresses promptly. 
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The examiner has requested counsel to appear at the trial with 
the maximum authority to settle the case which will be allowed them by 
their principals. 


/s/ Elizabeth Bunten 
Asst. Pretrial Examiner 


Attorneys: 

/s/ Mark P, Friedlander For P Nat. Brick (CA 2426-59) 

/s/ Dester M. Kohn For Intervenor Hudson (CA 2426-59) 

/s/ George Greenberg For Ps Grunstein, et al. (CA 2773-59) 
/s/ George H. Windsor For D Trustees (CA 2426-59 and 2773-59) 
/s/ Samuel Scrivener, Jr. For Ds Scrivener & Crowell (CA 2773-59) 
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Washington, D. C., February 14, 1961. 


BEFORE THE HONORABLE JOHN J. SIRICA, United States 
District Judge, Proceedings of Trial. 

* * * * * 

MR. FRIEDLANDER: At this time I would like to offer into 
evidence certain documents that have been agreed to in the pre-trial 
statement. 

THE COURT: Very well. 

MR. FRIEDLANDER: I believe you have the copy of the prime 
contract between Areawide and the trustees of the church? 

THE COURT: Suppose you give it an exhibit Number, Plaintiff's 
Exhibit No. 4. 

MR. FRIEDLANDER: Let this be marked as plaintiff's Exhibit 
No. 4 and I now offer it into evidence. 

THE COURT: Tell me what it is. 


MR. FRIEDLANDER: It is the prime contract between the trustees 
of the Mount Joy Baptist Church and Areawide Construction Company. 


THE COURT: It may be admitted. 


(Plaintiff's Exhibit No. 4 was marked 
for identification and received in 
evidence.) 


MR. FRIEDLANDER: I also wish to offer into evidence the photo- 
static copy of a letter from Hugo Bartolussi to the Perpetual Building 
Association, dated January 13, 1959, which is stipulated to in the pre-trial 
statement. 

THE COURT: Suppose you mark that Plaintiff's Exhibit No. 5. 


(Plaintiff's Exhibit No. 5, National 
Brick, was marked for identification.) 


* * * * * 
MR. FRIEDLANDER: March 11,1959 -- excuse me, Your Honor, 
Iam sorry. It is January 13, 1959, letter from Hugo Bortolussi to Per- 
petual Building Association and I offer that as Plaintiff's Exhibit No. 5. 
THE COURT: It may be admitted. 
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(Plaintiff's Exhibit No. 5, National 
Brick, was received in evidence -) 


MR. FRIEDLANDER: * * * I would also like to offer at this 
time the contract dated March 11 between Washington Heating and Plumbing 
Company and the trustees of the Mount Joy Baptist Church. I have a photo- 
stat. I believe you have a clearer copy. | 

THE COURT: Have you marked that for identification? 

MR. FRIEDLANDER: I was going to mark it, his Copy, ' Your 
Honor. This one is a little bit hard to read. 

I would like this one marked. 

THE COURT: Suppose you mark it. 

MR. FRIEDLANDER: As Plaintiff's No. 6. This was also stipulat- 
ed to in the pre-trial statement and I would like to offer it at Hits time. 

THE COURT: It will be received. ) 


(Plaintiff's Exhibit No. 6, National 
Brick, was received in evidence -) 


* * * * 
WILLIAM C, MURPHY 
was called as a witness by the Plaintiff National Brick, was daly sworn, 
examined and testified as follows: 
DIRECT EXAMINATION 
BY MR, FRIEDLANDER: 
Q. Will you please state your name? A, William C. Murphy. 
I am an inspector for Perpetual Building Association. 
Q. How long have you been connected with the association? 
A. Approximately five years. 
Q. What is the nature of your work as an inspector? A. Well, 
Perpetual makes these loans to these builders and contractors and my 
job is to go when they call for certain stages of construction that 
had been completed and want advances on their draw and Iam to go out 
and check that out, make sure they are entitled to the money they are re- 
questing. | 


Q. What do you mean by advances on their draw? A. Well, take 
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a job and break it down into five or six payments through the construction. 
In other words, first floor, roof, plaster, trim and final and they are en- 
titled to money when they get to the first floor and they are entitled to 
20 per cent on through the final and I check those out and make sure that 
all the work is completed up to that draw.. 

Q. Now, I show you Plaintiff's Exhibit No. 4 and call your attention 
to Article 4 of that exhibit, to Progress Payments. 

Could you explain to the Court what is meant by Progress payments? 
A. Well, this is broken down into the different stages, one of the following: 
Upon installation of footing on new concrete floor of Sunday School area. 
Well, that is just as it spells out the flooring -- the footings are in and the 
concrete slabs are down. That was entitled to ten per cent which amounted 
to $4850 and second was the setting of Dox Planks and second floor level, 
15 per cent in the amount of $7275 and No. 3 is upon setting of roof Dox 
Planks and roof covering, 15 per cent and the amount of $7275. No. 4 

upon setting of stairwell, roof plank and roof covering, five per 
cent, $2425 and five, when building is ready for concealment, when plumb- 
ing is roughed in and electrical is roughed in, 15 per cent , $7275 and No. 6 
upon installation of installation of heating system, 20 per cent, $9700. 

Q. Now, on each of those -- now on each of those draws, is that 
what they are called,draws? A. Yes, sir. 

Q. Would you make an inspection to see if that work had been 
done? A. Well, I wouldn't -- to a certain degree, yes, sir. This is a little 
different from what our schedule was that we set up on the payments. 


Q. And what was the schedule that you set up on the payments? 
A. May I refer to this? 
Q. You are referring to something that comes from your records? 


A. It is my check sheet and my schedule payments. 

Q. Now, this schedule that you have just described, Plaintiff's 
Exhibit No. 4, is the schedule of payments from thetrustees of the Mount 
Joy Baptist Church to Areawide Building Corporation, is that correct? 
A. Yes, sir. 
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Q. And now, Perpetual Building Association is -- the organization 
for which you work, has a slightly different schedule of payments to the 
trustees, is that correct? A. That is correct, sir. 

Q. And your payments on this loan do not depend on this con- 
tract but upon your own schedule? A. Our schedule, yes, sir. 


Q. Now, on your schedule, what payments were to be made at what 


point? A, Well, it was broken down in six payments. Five payments, I 
am sorry. No. 1 was to concrete slab, and No. 1 payments was broken 
down into two payments of ten per cent each. Ten per cent when the con- 
crete slab was down and ten per cent when the second floor, roof dox 
planks was in place. | 

Then the second payment, full payment of 20 per cent, root com- 
plete and building closed in. 

Third payments when plaster was complete. That was 20 per cent. 

Fourth payment was trim, which was 20 per cent and the fifth and 
final payment of 20 per cent. | 

Q. Now, would you explain to us what you mean by trim? 

A. Well, trim is a stage when the building is closed in and the trim around 

the doors and windows and so forth are in place, bathrooms are to be tiled, 

heating system is to be in place and any radiation system or - system, 
whichever it may be the case of the job. 

Q. Now, referring to the job at Mount Joy Baptist Church, did 
you make the trim inspection on that job? A. I made the trim ee 
on that job on December 29, 1958. 

Q. And what was the purpose of your going there to make the 
inspection? A. Perpetual Building Association had been called they were 
ready for this particular payment. I was sent down there and went through 
the job to make sure that all the work that I just stated under the trim draw 
was completed. 

Q. In other words, there had come a time to pay the fourth pay- 
ment of $9,700 and before that could be done Perpetual required you to 
inspect the premises to tell them that the work had been done? A. Iwas 
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authorized -- the loan department at Perpetual to work .-- that the work 
had been completed and they could go ahead and disburse on that payment. 

Q. Now, when you went there on the 29th of December, 1959, 
what was the status of the radiation equipment? A. Well, my records 
show that I approved that trim payment and so I know that the furnace 
was in place and that the radiation was in place or else the payment would 

never have been made. 

Q. What does radiation equipment -- A. Radiators, yes, sir. 

Q. Do you know what type of radiation equipment was in this 
building? A. I know there were radiators along the walls but I can't say 
specifically just what it was. 

Q. Where is the furnace located? A. To the best of my know- 
ledge it was on the first floor and I believe it was well, facing the build- 
ing and I would say over in the left hand corner of the building. I am not 
quite clear on that. It has been quite some time. 

Q. What work would then have to be done to complete the build- 
ing, the trim? A. Well, probably a little bit of work getting the heating 
system in working order. In other words, if it is hooked up, it doesn't 
absolutely have to be in working condition before we make this payment 
but it should be hooked up, all piping and so forth in place and maybe just 
a little adjustment to the final hooking up of the furnace, painting and any 


final finishing of the job. Mainly the painting for the final payment. 


Q. How about plumbing work? A. Well, your plumbing, probably 
setting of the fixtures in the bathroom, wash basins and so forth. 

MR. FRIEDLANDER: May I have plaintiff's Exhibit No. 6, please? 

BY MR. FRIEDLANDER: 

Q. I show you plaintiff's Exhibit No. 6 and I call your attention 
to the second page of this contract which refers to the $3500 worth of 
radiation material. Can you tell us whether or not $3500 worth of radia- 
tion material was yet to be supplied to that job when you inspected it on 
December 29, 1958? A. As far as my opinion is concerned, I think that 
is a very high amount for any work that had to be completed. 
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MR. WINDSOR: We object to this at this stage. 

THE COURT: What does it show? 

THE WITNESS: It shows $3500 upon delivery of radiation material. 

MR, FRIEDLANDER: My question was whether or not at the time 
he made the inspection there was still $3500 worth of materials to be de- 
livered? | 
THE COURT: Isn't that part of his work to determine whether 
such and such work had been done and to what extent the work had been 
done? What extent the materials had been furnished and so fortll? 

MR, FRIEDLANDER: Yes, sir. 

THE COURT: Are you objecting because he is not qualified? 

MR. WINDSOR: Your Honor, I don't think that he knows anything 

about this particular contract. | 

THE COURT: Let's find out. 

THE WITNESS: I don't quite understand on the contract. 

THE COURT: Suppose you explain that. What contract ? 

MR. FRIEDLANDER: Let me reword the question. Maybe it 
will eliminate this problem. | 

BY MR. FRIEDLANDER: 

Q. At the time you made your inspection for the trim draw, 
approximately how much more heating equipment and materials had to be 
put into the building ? | 

THE COURT: I think he can answer that. 

MR. WINDSOR: No objection to that question. 

THE WITNESS: I would say not more than a couple hundred 
dollars worth of material, at the most. 

* * * * 
CROSS-EXAMINATION 
BY MR. SAUL: 


* * * * — 


Q. Is there any reason why you didn't come back after December 
of '58? A. Mainly because there hadn't been a call. I had not been 
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informed from the loan department that there was any reason to go back. 

Q. From which department? A. I wasn't informed by the loan 
department to go back. Our next inspection was going to be a final in- 
spection and evidentally we were never called for the final inspection. 

Q. And your records don't disclose that the final inspection has 
ever been made? A. The final inspection was never made as far as we 

are concerned, Perpetual Building Association. 

* * * * 
BY MR. GREENBERG: 

Q. Was there any further plastering work to be done at December 
29,1958? A. Well, I don't remember whether there might have been some 
little touch up plastering work. But any great amount of plastering work 
I would say no. 

Q. Now, do you remember, relating to your last inspection now, 
whether there was a coal-fired furnace and duct work to be removed from 
the basement? A. I can't answer that. Iam not sure. 

Q. Do you remember relating to the same date, your last inspec- 
tion, whether or not there was a small cinder block house on the north side 


of the building for metering outlets to be erected or had that been done? 
A. Had it been done? 


Q. Yes. A. Yes, that was done. That was in place. 
* * * * * 


BY MR. WINDSOR: 

Q. Mr. Murphy, I understand that you were an inspector at this 
particular time for Perpetual? A. That is right, sir. 

Q. And you still are an inspector? A. Yes,I am. 

Q. And in December of 1958, you had been an inspector for some 
years? A. '59, yes, sir. 

Q. And your function was to look at the contract, and look at a 
job that was being done and see whether or not certain things called for 
on the contract had been done, is that correct? A. No, sir. Not as far 
as the contract is concerned. We make -- if I may explain now and this 
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will answer your question how we do this. We get a set of plans and we 
work those plans up which is my job and decide how much Perpetual will 
loan on that particular job. I am an inspector and I inspect from the 
specifications that were submitted to us from the commitment on that job. 

I don't come into contact with the contract. Iam working merely 
from the plans and specifications that were submitted to us. | 

Q. So what you do is to check your specifications against what 

has been done to see whether or not the ican have been 
complied with? Is that right? A. Yes, sir. 

Q. Now, I believe on this particular job the plumbing work con- 
sisted of a furnace, a hot water heater system and certain other things. 
What were the other things that were contemplated on this job? A. Well, 
your heating system and radiation throughout the building and, a course, 
your plumbing for your bathrooms. 

Q. Now, this was a hot water system, wasn't it? A. Yes, sir. 

Q. And I believe you testified that the radiation equipment was 
in place. I believe those were your words? A. Yes, sir. 

Q. Now, does -- it isn't it a fact that the radiation equipment 
could be in place without be ing physically attached to the building? 

A. No, if it is going to be in place, it is in the place where it is suppose 
to be mounted on the walls and on the floor and so forth. When we speak 
of it being in place we mean it is mounted where it permanently is suppose 
to go. | 

Q. But I believe you also testified that such radiation ecuipment 
could be easily removed? A. Yes, sir. 

Q. Well, -- A. Not easily. It could be removed. I wouldn't say 
easily in the sense of the word but it can be removed. 

Q. And as I understand your testimony, the last time you were 
on these premises was on December 29,1958? A. That is right, sir. 

* * * * * 

MR. FRIEDLANDER: Your Honor, at this time I would like to 

have a check from Perpetual Building Association to the trustees of the 


Mount Joy Baptist Church, a photostat of which I have front and back, 
marked as Plaintiff's Exhibit No. 9 -- No. 8, I mean. 
THE COURT: That will be Plaintiff National Brick Exhibit No. 8. 


(Plaintiff National Brick Exhibit No. 8 
was marked for identification.) 


THE COURT: The check is for how much? 

MR. FRIEDLANDER: It is a check dated January 8, 1959, in the 

sum of $9,700. I believe this was marked at pre-trial, not this 
one but a different one. 

This was marked at pre-trial and I would like to offer it at this 
time. 

THE COURT: It may be received. 


(Plaintiff National Brick, Exhibit No. 8 
was received in evidence.) 


* * * * 


HUGO BORTOLUSSI 


was called as a witness by the Plaintiff Washington Heating and Plumbing 


Company, was duly sworn, examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. SAUL: 
Q. Please state your name? A. Mr. Hugo Bortolussi. 
Q. And what type of business are you in? A. Plumbing and 
heating contractor. 
Q. March 11 of 1959, is that the type of business you were in? 
A. Yes, sir. 
Q. Now, how long have you been in that line of work? A. Quite 
a few years. 
Q. How long? A. Quite a few years. 
* * * * * 
Q. Mr. Bortolussi, with respect to the removal of certain material 
from the job, was that done before or after you filed a lien prior to this one? 
THE COURT: Have you put in evidence yet the date the lien was 
filed? 
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MR, SAUL: I am talking about the first lien. 
THE COURT: I am talking about the lien now involved. 
MR. SAUL: I am about ready to get to that. 
THE COURT: All right. 
BY MR, SAUL: ! 
Q. Now, January 16,1959, this -- may it please the Court, I 
would like this to be introduced. I offer it as an exhibit. | 
THE COURT: January what? 
MR, SAUL: January 16,1959. That would be No. 18 for Bortolussi. 


* * * * * 


(Plaintiff's Bortolussi Exhibit No. 18 
was marked for identification and 
received in evidence.) 


BY MR. SAUL: 

Q. Mr. Bortolussi, this shows January 16,1959. You filed this 
lien on the sub-contract, did you remove the merchandise prior or sub- 

sequent to that -- to this? A. Well, I would say it is a concurrent 
affair because under the advice of my lawyer we proceeded to file this lien 
and at the same time we were contemplating withdrawing this lien. It so 
happened that by the time the lien was filed and our decision to resort to 
a withdrawal of material of this fashion and a day or so elapsed. 

Q. Then after, you did in fact remove the merchandise, the 
material? You did satisfy the lien? Was any money transferred? A. I 
felt that -- 3 

THE COURT: The question is, did you satisfy the lien? 

MR. SAUL: Yes. 

BY MR. SAUL: 

Q. Did you satisfy the lien by the removal of merchandise? 

A. I felt so, yes.. Completely so, yes. 


* * * * * | 
@. And what is meant by removal of radiation? A. Radiation is 
an item for which the physical characteristic of the radiation itself -- 
the one involved in this case -- is an item attached to the building by a 
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simple strip of metal. This strip of metal being used to fasten to the 
building, to be plaster walls or wood but by the use of screws. Upon that 
strip is nomenclature of any kind of description of this element or radiation 
used on this job and will show this strip -- this strip would hold all the 
integral of the radiation which would be called radiation when everything is 
in operation. 

Q. Is that permanently attached? A. The only thing permanently 
attached to this wall would be this strip. Now, when I proceeded to remove 
this radiation, we did not remove the strip but we removed basically the 
cover and the element. 

Q. The removal of the strip would destroy the wall? A. The re- 
moval of the strip would damage or leave openings in the wall. We did not 
want to do it. The removal was made easy by us by the fact that the radia- 
tion was only set on this strip attached to the wall. Not in a permanent 
position because all the piping necessary to connect the element of the 
radiation were not so done. The system altogether was not completed. 
The piping system -- in other words -- you take the pipes from the boiler, 

you necessarily have to connect them throughout the system and 
connect them to the radiation to get an effective system. If you don't do it 
that way, you will have leaks and, of course, you will not have a proper 
working system. 

So that being done, we proceeded to remove and it was easy job 
for us to do that. As a matter of fact, to show you how easy it was we 
could have sent it back to the factory as it was minus the crates but we 
would have been able to send the whole radiation back to the factory but at 
that time I selected to stop it and I did stop it and consequently the signing 


of the new contract I proceeded to bring it back on the job. 
* * * * 
CROSS-EXAMINATION 
BY MR, FRIEDLANDER: 
Q. Mr. Bortolussi, showing you plaintiff's Exhibit No. 5 which 
is a letter dated January 13, Perpetual Building Association -- 


THE COURT:. What year? 
MR. FRIEDLANDER: -1959. - 
BY MR, FRIEDLANDER: 

Q. Do you recall the occasion upon which you wrote that letter? 
A. I remember it very well. As a matter of fact, I remember it because 
this occasion will stand out in my mind a long time because -- — 

THE COURT: Wait a minute. I have given you a lot of latitude 
to do a lot of talking. Now, please try to answer the questions. | 

THE WITNESS: Well, I wanted to -- ! 

THE COURT: If you need any explanation you can eive it 

BY MR. FRIEDLANDER: 

Q. Now, at the time that you wrote this letter on January 13, 
1959, was the radiation equipment, furnace in the Mount Joy Baptist Church? 

A. Well, in answer to that I did not write the letter. _ 

Q. You did not write it? A. I did not. 

THE COURT: Let me see the letter. 

BY MR. FRIEDLANDER: 

Q. That is your signature? A. I say I signed the letter. 

Q. Where were you when you signed the letter? A. To my know- 
ledge we were at the Perpetual Building Association building. | 

Q. And as a result of signing this letter, did you receive any 
money? A. I do so for $4500. 

Q. And from whom did you receive that money? A. wen, the 
check that I did receive was made out as a certified check. It was just 
handed to me by Areawide Building Corporation but it did not have the 
name -- 


THE COURT: From whom did you receive the check? : 
THE WITNESS: I received the check from Reverend Crawford 
at the bank when I collected the money and so forth. | 
THE COURT: Do you know what he said? 
_BY MR, FRIEDLANDER: . 
Q. You received’a check from some person representing Area- 
wide Building Corporation? A. It represented Areawide Building 


Corporation and some person interested in the fact that the check 
had to come to me and that person was in the person of Mr. Crawford. 

Q. Reverend Crawford was the Reverend of the Mount Joy Baptist 
Church? A. I think so. 

Q. They were all present at some meeting at Perpetual Building 
Association? A. Yes, they were. 

Q. And at the meeting, there was a discussion of how much you 
would charge them to finish the job? A. No, no such discussion at all. 

Q. Was there a discussion about how much money was owed to 
you? A. The statements, yes. I had the statement with me. 

Q. And how much money did you tell them was owed to you at 
that time? A. I did not tell them. I prove them with my statement , the 
company's statement which were for $6500. 

Q. You had statements for $6500? A. That is correct. 

Q. And at that time they then paid you $4500? A. That is all 
they would pay me then. 

Q. Did you ask them for other -- did you ask them for the other 
$2000? A. Certainly. That was the reason of the conference because I 
was not prepared to accept $4500 in payment of $6500 as you can plainly see. 

Q. Now, then, when this letter was prepared, do you recall who 
typed it? A. No, I do not. 

Q. When was the first time you signed -- the first time you saw 
this letter? A. When I signed it. 

Q. Who handed the letter to you? A. Some person down at 
Perpetual Building Association. 

Q. And did you read the letter? A. I did so. 

Q. And do you recall that the letter said upon receipt of payment 
of $4500 from Areawide Building Corporation, I agree to fully complete 
the plumbing and heating work on Mount Joy Baptist Church, 514 4th Street, 
Southeast, under the terms of the Certified Plumbing and Heating Con- 
tractors entered into by the Washington Heating and Plumbing Company 
and Areawide Building Corporation? A. Well, did I sign after reading 
the letter? 


Q. Yes. 
* * * * ak 

A. By signing the letter I felt that my statements up to that time, 
Your Honor, would -- for $6500 and we were called into conference at 
Perpetual Building Association to see how the progress of the work could 
go on, if at all to go on but me receiving for $6500 , $4500, due by Areawide 
Building Corporation and to see -- in other words, if a compromise could 
be reached. 

So the facts were that they present me an offer of $4500 in part 
payment of the $6500 which were due to me. 

I felt I should accept the $4500 for two purposes: First , because 
it was that what was owing to me. I had a chance to get a hold of it. 

Secondly , because of the fact that I felt plainly that in good faith 
that by signing the statement in that letter I would still resort to the terms 
of the contract incurred by Areawide Building Corporation and myself. ; 


Now, those terms specifically call for payments, partial payment 


under those particular stages of the contract. 

Now, having received this $4500 I felt that I should not be com- 

pelled to go back and do more additional work and to say throw 
good money after bad money and that is only to give you an example. 

The understanding by me was that I still had to have their com- 
pliance of it -- 

THE COURT: I don't understand you. 

THE WITNESS: Their compliance to the terms of the contract 
which was for payment of $6500 at that time. I signed it hoping that they 
would give me the rest which constituted $2000 and upon that I would pro- 
ceed to do the work and so I notified Areawide Building Corporation after 
this and I told them the terms of the contract specifically called for certain 
payments and which payment of this time amounted to $6500. 

I told them I was obligated by them in good faith to continue the 
work once they met those terms, that is, the full payment of $6500. I 
did not receive the $2,000 additional and I did not continue. 
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Corporation and some person interested in the fact that the check 
had to come to me and that person was in the person of Mr. Crawford. 

Q. Reverend Crawford was the Reverend of the Mount Joy Baptist 
Church? A. I think so. 

Q. They were all present at some meeting at Perpetual Building 
Association? A. Yes, they were. 

Q. And at the meeting, there was a discussion of how much you 
would charge them to finish the job? A. No, no such discussion at all. 

Q. Was there a discussion about how much money was owed to 
you? A. The statements, yes. I had the statement with me. 

Q. And how much money did you tell them was owed to you at 
that time? A. I did not tell them. I prove them with my statement, the 
company's statement which were for $6500. 

Q. You had statements for $6500? A. That is correct. 

Q. And at that time they then paid you $4500? A. That is all 
they would pay me then. 

Q. Did you ask them for other -- did you ask them for the other 
$2000? A. Certainly. That was the reason of the conference because I 
was not prepared to accept $4500 in payment of $6500 as you can plainly see. 

Q. Now, then, when this letter was prepared, do you recall who 
typed it? A. No, I do not. 

Q. When was the first time you signed -- the first time you saw 
this letter? A. When I signed it. 

Q. Who handed the letter to you? A. Some person down at 
Perpetual Building Association. 

Q. And did you read the letter? A. I did so. 

Q. And do you recall that the letter said upon receipt of payment 
of $4500 from Areawide Building Corporation, I agree to fully complete 
the plumbing and heating work on Mount Joy Baptist Church, 514 4th Street, 
Southeast, under the terms of the Certified Plumbing and Heating Con- 
tractors entered into by the Washington Heating and Plumbing Company 
and Areawide Building Corporation? A. Well, did I sign after reading 
the letter? 


Q. Yes. 


* * * * * 


A. By signing the letter I felt that my statements up to that time, 


Your Honor, would -- for $6500 and we were called into conference at 
Perpetual Building Association to see how the progress of the work could 
go on, if at all to go on but me receiving for $6500, $4500, due by Areawide 
Building Corporation and to see -- in other words, if a compromise could 
be reached. 

So the facts were that they present me an offer of $4500 in part 
payment of the $6500 which were due to me. 

I felt I should accept the $4500 for two purposes: First , because 
it was that what was owing to me. I had a chance to get a hold of it. 

Secondly , because of the fact that I felt plainly that in good faith 
that by signing the statement in that letter I would still resort to the terms 
of the contract incurred by Areawide Building Corporation and myself. 

Now, those terms specifically call for payments, partial payment 
under those particular stages of the contract. 

Now, having received this $4500 I felt that I should not be com- 

pelled to go back and do more additional work and to say throw 
good money after bad money and that is only to give you an example. 

The understanding by me was that I still had to have their com- 
pliance of it -- 

THE COURT: I don't understand you. 

THE WITNESS: Their compliance to the terms of the contract 
which was for payment of $6500 at that time. I signed it hoping that they 
would give me the rest which constituted $2000 and upon that I would pro- 
ceed to do the work and so I notified Areawide Building Corporation after 
this and I told them the terms of the contract specifically called for certain 
payments and which payment of this time amounted to $6500. 

I told them I was obligated by them in good faith to continue the 
work once they met those terms, that is, the full payment of $6500. I 
did not receive the $2,000 additional and I did not continue. 
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BY MR. FRIEDLANDER: 
Q. When you signed your name to that letter it says I fully agree 
to complete the plumbing and heating work. You did not mean it then? 

A. Icertainly did mean it. You told me to complete the statements -- 
THE COURT: Iam not going to have you argue the case or 
anything. Please answer the questions. Do not get excited. 

THE WITNESS: If I may -- 
THE COURT: Keep your self-control. 
THE WITNESS: Yes. May I elaborate on the question to see if 

I understand it or not? 


I was asked whether I signed the letter of -- after receipt of 


$4500 knowing that the work was not going to continue? That is not the 
case. It has never been so my intention. 

I signed the statement and agreed to that the work would be con- 
tinued once the terms of the contract would have been met and it states 
there specifically -- the original contract that we had with Areawide. 
Those terms and the statement proved had to be $6500. Having received 
only $4500 I was not compelled to proceed. 

BY MR. FRIEDLANDER: 

Q. Between the 13th of January when you signed this letter and 
the 16th of January, what work did you do on the Mount Joy Baptist Church? 
A. Would you repeat the dates, again? 

Q. Between January 13, 1959, and January 16,1959. A. Between 
January 13 and January 16? 

Q. Three days, sir. A. Three days ? 

Q. Yes. A. Three days? 

Q. Yes, three days. A. Well, it would be hard to remember but 
I suspect nothing was done. 

Q. It is a fact that you didn't do anything after you signed this 
letter because you were waiting for more money, isn't that true? A. I 
stated to you before it was my obligation to contact those people and 
make them understand their responsibility of the terms of the contract 
which I had. 
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THE COURT: Excuse me. What do you mean, contact those 
people ? 

THE WITNESS: Areawide Building Corporation and I reminded 
them that the contract terms were to be paid in full with the statement 
presented to them through the regular monthly statement which . the time 
amounted to $6500. 

And I told them I had received only $4500 and I was holding out 
to receive the other $2,000. 

BY MR. FRIEDLANDER: 

Q. After receiving this $4500 did you then go to the church and 
remove the equipment? A. Not immediately but some time after. 

Q. How soon afterwards? A. How soon? 

It was between the time of the signing of that letter so to say and 
the time of the new contract that was signed by the trustees of the church 
which brings me to the date of March 11, 1959. It was within that time. 

Q. On January 16 you filed a mechanic's lien for ar Is that 
correct? A. Yes. 

Q. And at the time of January 16 were you owed $4375? A. Yes, 
I was. 
Q. My question, sir, where did you get the other $2300 on those 
three days? A. I had established by a previous question that $2000 was 
still owing to the company, Washington Heating and Plumbing up to the 
date of January 13 that you mentioned, if that date is correct, that I signed 
the letter, $2000 were still owing to us. 

Now, the other monies that come into to satisfy the total amount 
of $4375 are this way: That letter was the result of the statements up to -- 
my records will show the statements which are dated, I believe, totaling 
$6500 for December 15. 

Now, December 15 is the date to remember. At that time they 
owed me $6500. That letter bears the date of January 13. A months time. 
Now, during that month we did not stop the job. We kept on with the job. 
We supplied material and we supplied labor. 
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Now, on January 13 of this $6500 only $4500 of the amount was 
satisfied and leaving a balance owing of $2,000. The other $2300 were 
put into the church between the date of the last statement of December 
-and the date of the settlement of this $4500. 

Q. So as of that time, all of the heating and radiation equipment 
were installed on the church, isn’t that correct? A. It is my conception 
that it was not installed, no, sir. 

@. And how did you define it? Was it installed or in place? Is 
there a difference? A. There isa difference, yes. 

In other words, you can go to the Federal Housing Administration 
which is a building where assemblies are demonstrated, such as, radiation 
that was used in the Mount Joy Baptist Church. Now, that radiation that 
is there is attached but that is not permanent because of the fact it doesn't 
have the physical qualities to operate it. 

In other words, behind that radiation you will see in the show 
room, that radiation does not go into operation until you have the pipe 
system behind it to carry the water which will carry the heat, and that is 
the difference. 

Q. Did you tell the trustees or anyone at the church that you were 
going to take that equipment out of the place ? A. I did not tell the trustees 
because I had nothing to do with the trustees up to that time. 

I told it to Areawide Building Corporation officials that unless 
they pay me the $2000 which we had in question, I will remove the radia- 
tion because it was sold to me under a conditional sales. 

Q. When was it that you told them that? A. After the signing 
of this letter. 

THE COURT: After the signing of this letter ? 

THE WITNESS: Yes. 

* * * 
BY MR. FRIEDLANDER: 

Q. And after the quipment was removed did you then file your 

mechanic's lien for $4375? A. I already explained that. This mechanic's 
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lien was filed contemporaneously to the removal. As a matter of fact, 

we felt that the lien at that particular time against this corporation which 
we felt was only a paper corporation was of no good to us for any satisfac- 
tion. 

Consequently to that, the removal was after the lien was filed. 

Q. After you filed the lien for $4375 you then removed the equip- 
ment? A. Yes, and I advised them of the fact. 

Q. Did you release the lien? A. I released the lien to them and 
in fact we -- 

Q. Did you release the lien? A. We did release the lien under 
the terms of the new contract. | 

Q. How did you release the lien? A. How? : 

Q. Yes. What paper did you file? A. Idid not take care of that. 
My lawyer did and he certainly filed the papers to remove such a lien. 

108 Q. Do you have a copy of any of those papers? A. Yes, I have. 
Would you, Mr. Saul, show him the copy of the lien that was released. 
That release was made in 1960, March of 1960. 

Q. On March 11, 1959, then, the lien still stood senna the 
premises? A. It stood, yes. 

Q. At that time you entered into a new contract and in that con- 
tract you provided that upon the satisfaction of the new contract you would 
release the lien, isn't that correct? A. It was merely -- the facts of the 
contract, the terms, yes, but it was merely as far as I , Washington Heat- 
ing and Plumbing and my lawyer was concerned, and it was just a way of 
talking because the lien we knew would not stand up in court because of 
the fact that we did remove the material which we were claiming. 

Q. So that the material, the $4375 worth of material and labor 
in the second contract of March 11, 1959, were the same pieces of equip- 
ment that you removed from the premises, is that correct? A. It so 
happens because I purchased the first material -- removed from the job 
and put back the second time on the new agreement, yes. 

Q. Can you tell me why you waited until March, 1960, to release 


the lien? A. Why? 

Q. Yes. A. Because I had no specific date to release the lien. 
It was only agreed on the terms of the March 11, 1959, contract between 
myself and the trustees of the Mount Joy Baptist Church to remove such 
a lien and such a lien was removed on that particular time and I felt that 
is the best time to release it. 


* * * * 


Washington, D. C. 
February 15, 1961 


* * * * 
CROSS-EXAMINATION 
BY MR, FRIEDLANDER: 


* * * * * 


Q. Now, calling your attention to December of 1958 and the 
heating system which you had installed in the church, had you by the end 


of December of 1958, installed all the radiation equipment in that church? 
A. No, sir. 

Q. What portion of the radiation equipment was not installed 
in the church by the end of December 1958? A. None of it. 

Q. None of the radiation equipment? A. None of it. 

Q. Was the furnace installed by that date? A. The furnace 
was installed, yes. 

Q. Now, the radiation equipment consists of radiators; is that 
correct? A. You know and I do, it consists of that, yes. It does con- 
sist of radiation. Sometimes it consists of other -- 

Q. Iam talking about the system in the Mount Joy Church. 

A. It does consist of radiation, which we call linear radiation because 
actually it is linear continuation of the radiation itself. 

Q. Does that utilize hot water running through the system? 
A. This particular one uses hot water, yes. 

Q. Now, were any of these radiators in the church by the end 

of December of 1958? Were they? A. Were they there ? 
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Q. Yes. A. They were not there. They were on the church, but 
you asked me the question, if I may, I think you asked me if this radiation 
was installed. : 

Q. No. I asked you if there was -- 

THE COURT: Well, if he doesn't understand the auestion, repeat 
the question. 

BY MR. FRIEDLANDER: 

Q. Were the radiators there in the church? A. They were in 
the church, yes. 

Q. Now, were they located where they were to be installed? 

A. At one time they were laying on the floor, as material was on the job, 
it would be out of the way, and the second stage it would be taken out of 
the boxes, and the third stage we proceed, as I brought out yesterday, 
that this strip, which was part of the radiation, which gets seeps to the 
building, this was begun to be put on. 

Q. That was begun to be put on by the end of December? A. By 
the end of December, yes. 

Q. Now, were the radiators out of the crates? A. They were out 
of the crates. | 

Q. Were they located where they were to be finally initially 

hooked up? A. They were placed eventually by the time that 
this inspector from Perpetual Building came on the job, to see the stage 
of the work, as soon as he would have a chance to approve the loan coming 
through, those radiators for the benefit of everybody concerned were 
placed, without being hooked up, and they were just placed there in the 
game way you would see them in a showroom. 

Q. How long had those radiators been on the job, delivered on 
the job? A. Well, as soon as they were delivered, which I take it to be 
some time in December, possibly. | 

Q. Some time in December? A. Yes. 

Q. Now, they stayed in that position where they were to be 
hooked up until what date? A. Until what date ? 
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Q. Yes. A. They stayed there immediately to the time I went 
to take them back, to retrieve them, or take them back to my stockroom, 
and that would be immediately after I signed the letter where I received 
the $4500 from Perpetual, sir, and that immediately after we decided at 
the meeting which was called by my lawyer, Mr. Kamerow, were perhaps - 
useless, inasmuch as we could not help ourselves, to take the material 

out, which was good material to take back to our shop. Until 
that time. 

* * * * * 

Q. Now, when you purchased these materials from Thomas 
Somerville and had them shipped to the Mount Joy Church -- A. Yes, sir. 

Q. Iamcorrect? That is where they were shipped? A. Yes. 

Q. That was radiation equipment, the radiators that we have 
been just talking about; is that right? A. That is the radiation itself. 

Q. Yes, and all those various parts that you need to hook it to 
the wall? A. Those parts are part of the radiation itself. 

Q. That is what you buy, when you buy it from Somerville ? 

A. Naturally, I buy the complete outfit. 

Q. So this was equipment that you purchased from Some rville 
and had delivered to this job; is that correct? A. Yes, sir. 

Q. And this is the very same equipment that you removed in 
January of 1959? A. Thatis right. 

* * * * * 

Q. This is the same material that is included in your contract 

dated March 11,1959? A. Exactly. At this time, this is material which 


was included in the performance of the new contract I assumed with Mount 


Joy Church, which is material at this time coming from myself, because 
that is where I brought it back. 

Q. That is the same material that is referred to on the contract 
dated March 11th, which is Exhibit No. 6? A. That follows it is the same 
material because the trustees themselves never asked me to supply another 
type of radiation. We agreed to use the same radiation which we had avail- 
able, yes, and therefore it has to be the same material, yes. 
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Q. And when you delivered this material in December 1959, 
was that material included in your bill that you submitted to Areawide? 
' 140 A. This material was part of the $6500, the statement. which was 
due to me by Areawide at that time, yes. 
Q. And you had received from Areawide how much money ? 
A.. $4500, from the bank, and $2000 previously, but, of course, that does . 
not include this material. 
Q. $4500? A. $4500 and $2000, that is all I had received from 
Areawide Corporation. | 
THE COURT: Wait a minute. Let me get that last part. 
What did you receive? | 
THE WITNESS: $2000 one time and $4500 the next time. 
BY MR, FRIEDLANDER: | 
Q. And your bill that you claim of Areawide on January 13, 1959, 
included these materials that you have just referredto? A. Included that 
material and other things, too, yes. _ 
Q. It included it? A. It included it. 
Q. That material? A. That material. 
Q. And that is how you got the total of $6500? A. Well ? you are 
right to assume that. That is a fact. 
Q. And of that they paid you $4500? A. $4500, and $2000 out- 
standing. 
* * * * + 
Q. Now, you say these materials were included in the vin bill? 
A. Right. 
Q. And you were paid $4500 on the 13th of January, 1959 sil Area- 
wide? A. That is right. 
Q. And that included these materials that you had installed on 
the place? A. Yes. 
Q.. Now, three days later you filed a lien for $4375; is that right ? 
A. Yes. 


Q. Now, what did the $4375 represent? A. All right, once more. 


50 


Because I said this yesterday, so I will repeat it; that is your question. 

So as of January 13th at the time, at that time I received $4500, 
and my statement of December 13th showed that they owed me $6000, 
$6 ,500. 

There was $2000 outstanding as of that date. In other words, we 
have here a statement sent by me to Areawide as of December 12th of 
$6500. 

On January 13th, they gave me $4500 for the same statement, 
and we have one month's time there, Christmas time. 

_ So, well, that is the statement they owed me $2,000. Those are 
the facts. Now, the difference between the $2000 and the $4375, which we 
filed in our lien, is for supply of labor and material from December 12th 
or 15th, the date of this statement to the date that we received the $4500. 

In other words, if I were to go at that particular conference at 
the church or at the bank that day and ask for what was fully coming to me, 
it would not only be $6500, but it would be’ for $6500 plus $2875 more, which 
is work and material and equipment brought on the job between the date of 

December 12th and January 13th. 

You must understand that our company never left the job, even 
though we were working under strenuous conditions, because of the fact 
that we received reassurance by the pastor of the Mount Joy Church, that 
he will see, that is, Reverend Crawford, that he will see to it in good faith 
that if we do not get paid by Areawide that he will see, or he will see that 
- the payments be made to us, will come to be paid in full, because he felt 


he had some power or something to say before Areawide will receive the 


money from the Perpetual Building Association, that is to say, if he felt 
he could do something that they had to pay me, he would have done it, and 
it was on that basis I proceeded to keep on working on the job. 

That is from the time the statement was made of $6500 in 
December 12, 1959, up to January 13, 1960. 


* * * * * 


Q. Who was there when you removed it? A. I was there. 
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Q. You had some workmen with you? A. I had some workmen 

with me also. | 
. Q. Who helped youto do it? A. Yes, sir. 
Q. Did you have anyone from the church there? A. No one from 
the church there, no. Not that I seen. It may have been but not that I seen, 
* * * * * : 
CROSS-EXAMINATION 
BY MR, KOHN: 
* * * * * | 

Q. Now, I take it also that in January of 1959 you are talking 
about another $2000 that was due; is that correct? You were talking about -- 
you were unwilling to take $4500 for a $6500 bill that had been rendered? 
Am I correct in that? A. You mean to say I received another mone 

Q. That is the impression I got, sir. 

I would like to have it corrected if I am wrong. A. ob, yes, I 

correct you on that. 

Up to January , we represent these statements were compiled up 
to December 12, 1959. That calculation of statement being as late as 
December 12, 1959, by us to Areawide, were the result of all these state- 
ments of the previous month, and sometime we send a bill for $4000, and 
they give us $2000, and the $2000 had to be brought forward mmo the next 
month's statement. 

So at the end of December 12, 1959, the company owen me $6500. 

That was brought forward to January 13th, because it was only 


at that time through the association I received $4500 of it. 
* * * * * 


Q. Now, Mr. Bortolussi, I understand your contract, your original 
contract with Areawide was for $12,450? A. $12,475. | 
THE COURT: Give me that figure again. 
BY MR. KOHN: 
Q. $12,475? A. Yes, sir. 
Q. And that at the time of the trim draw in January 1959, you had 
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either received or were entitled to receive a total of $10,875, which figure 
is arrived at by adding the $6500 that you received plus the $4375? A. Yes. 

Q. Which was the amount of the lien? A. Yes. 

Q. That was filed on January 16th? A. Yes. 

Q. So that it would be correct to say, wouldn't it, that subtract- 
ing the $10,875 from $12,475, the balance of the work to be done at the time 
of the trim draw was $1600? A. Well, it is correct assuming that would be 
the difference, yes, for the work to be done; yes. 

* * * * * 

Q. Now, the materials that were on the job up to the time of 
December of 1958, up to the end of December '58, which you had supplied 
either from your own shop -- well, with respect to those, I assume those 
were paid for, weren't they? 

You had paid for those materials? A. Well, all the materials 
eventually we paid, but whether they were paid -- the materials we pur- 
chased in December would be paid in January, because that is the state- 
ment we receive from the supply houses, the month following that. 

Q. So everything that was on the job was paid for within a month 
or so after it was delivered to you; is that right? A. Yes. Of course, 
you know we keep a running account and the credit is fixed on this. 

Q. Now, let me ask you: What you removed from the building? 
A. I moved everything that could be removed without interfering in any 
way, after consultation with my lawyer, to show that I would affect the 
law, that is to say, I would not interfere with doing something I should not 
do, that is to say, I will just remove everything I could, to satisfy my lien 
of $4375. 

Q. Can you name the particular items, generally? A. Generally, 
plumbing and heating material that was still on the job, and the bulk of it 
is specifically $2000 worth of radiation, and another $500 worth of unit 
heaters, which were to be put elsewhere, in the kitchen, and the other 


places, and mostly the material that was there; yes. 
Q. Well, this material, can you describe that as miscellaneous 
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material or anything in particular? A. Some were also sas and 
mostly were materials; yes. 

Q. You had access to the job throughout December and January 
and access to the building to remove the material after the 13th of January; 
is that true? A. I always had access to the job, yes, even after that date 
because of the fact that the church has always been left open for: our com- 
pletion of the work. 

Q. Did you ask the permission of anyone in the church to remove 
the materials? A. We had standing permission from the Mount. ‘Joy Baptist 
Church rector, which is Reverend Crawford, who has made arrangements 
to leave the side door open at all times for us, and as a matter ’ fact, I 
believe the church policy is to leave their door open. 

Q. Well, that was not my question. A. We received their per- 
mission, yes, sir. 

Q. Did you have permission to go in and remove the equipment ? 
A. Indirectly, yes. Once I presented the Areawide Building Corporation . 
with the additional $2000, which was still due to me on my statement, and 
once I presented the fact clear by word, that unless they give me the $2000, 
I would have to remove the material, and after stating a certain amount of 
time, if you don't pay me by such a time, I will have to pull off the job, 


certainly I did have permission to go there and remove it; yes. ! 
Q. In other words you told the church that if you — -- 
A. Not the church. | 


Q. Well, I want to know about the church. A. Inever had any- 
thing to do with the church after the time of removal, never. x was dealing 
there with the Areawide Corporation at the time. 

This removal was made by me upon the commitment that I had 
with Areawide, commitments which were not obeyed to pay by Areawide, 
and that is when I had the permission to go and remove the material, sir. 

Q. Your permission was from Areawide? A, That is correct. 

Q. And who from Areawide gave you that permission? A. The 
officials from the Areawide Building Corporation, specifically, Oliver B. 
Cassel. 
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Q. Mr. Bortolussi, this is Plaintiff's Exhibit 6. which you asked 
to examine, to answer my pending question. A. Yes, sir. 

Q. Can you now answer my question? A. Please repeat the question. 

Q. The question was, I asked you to break down the contract, which 
totals $6390, into the amounts which you calculated were necessary for 
materials, for labor, and for your profit. A. Well, in doing this I will have 
to refer to Clause No. 4 of the same contract, which I will read to you, and 
perhaps will enlighten you as to what your question is. 

$3500 upon delivery of radiation material. 

Now, that is to be construed to mean that, upon delivery of the 

radiation material, the $3500 was to represent the radiation itself, 
because I show you with the previous bills that the radiation itself comes 
up to perhaps $2400 or $2500. 

Now, this $3500 represents a clause within the contract itself, a 
clause which I have to take into consideration that, when I put $2500 worth of 
radiation on the job, I do necessarily have other contingencies to contend 
with, such as my labor of workers, my time, my expenses. 

So this $3500 is agreed to for material and the labor that I put on 
the job to arrive at the figure. 


The $3500 is just an estimated cost, a presumed figure of money, 


which we desire to receive from the contracting party, the Mount Joy 
Baptist Church, at that particular time. Those were necessary in order to 
show the cost of the radiation itself. 

There are many things we included in asking for the $3500. We 
carried on the heating system. We carried on the plumbing system. They 
both run currently, and of course, it is very helpful. 

Even just the best estimator can say to you now, it will just come 
up to the $3500 for cost of material, and how much for cost of labor. 

The second clause we have, $875 for installation of such radiation. 

That is possibly correct. I estimate it would take somewhere 
about that kind of sum to install the radiation, and that goes back to in- 
stalling the radiation along the wall, and we have to work also in the boiler 
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room, and we have to work also in other parts of the building to complete it. 

In other words, you could not install the radiation and say that is 
good work until you have the pipes connected in the boiler room, or through- 
out the system, and there are other precautions to be taken. : 

It is hard to break down the $875 and to say that it is only labor 
involved. There are other things involved and other work currently on the 
job. : 

Then we have another progress payment of $1500. And delivery 
of the fixtures, and when they are delivered, you can't install them, if you 
don't have the necessary work that goes previously in the job. 

You have to progress with both of them. You can't install the 
fixtures without this, and the fixtures without this, it will be no good. 

So this figure of $1500 represents the cost of material and the 
labor to place the fixtures in place. 

We have the last of $415, which takes care of all these things 
that comes throughout the system. You have to remove, you have to add 


because there is not enough radiation in there, and sometimes fixtures 


themselves are defective on the job. 

You have to replace defective fixtures, and after they are in- 
stalled, you call the inspector and he tells you the job is completed, but 
it doesn't necessarily mean that the job is completed. You have defective 
fixtures which necessitates a change and it necessitates labor for that. 

In other words, these breakdowns here represent my figure that 
I assume, to respond to, and the trustees assume to pay me out ot my 
saying so. 

Literally it doesn't mean $3500 worth of radiation, nor oe $1500 
worth of plumbing fixtures in there, or any other thing to be as such, It 
is just a conventional figure which is brought together by me, and the 
trustees agree to make such payments on those different stages. 

‘After all, Ican say that -- 

THE COURT: Now, don't let's argue. Just confine yourself to 

the answer. Just answer the question. 
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THE WITNESS: Yes. Well, these figures represent also a profit 
on the job. If I add up the $3500 and the $875, and the $1500, and the $515, 
you come to a total of $6,390, which is labor, material, expenses, grievances, 
headaches, and profit. 

BY MR. KOEN: 

Q. Now, were the plumbing fixtures in the amount of $1500 on 

the job in December and January? A. No, sir. 

Q. They weren't? A. They were delivered consequent to the 


signing of the new contract. 

Q. So that pretty much, the $1600 balance of the work to be done 
would pretty well encompass these plumbing fixtures; is that correct? 
A. It would involve that and more. 

Q. Well, if you put it in this contract, and compute the contract 
to include $1500 worth of plumbing fixtures? A. In other words, perhaps 
I can show you more specifically. If on that date, January 13th, at the time 


I filed my lien, I left the job, without taking or removing any material, and 
whatever had to be done was done, anybody could go on the job and be able 
to do the remainder of the work, for the difference of my original contract, 
and that is true at all times, after January 13th, as of March 11th, or at 
any time. 
* * 
CROSS-EXAMINATION 
BY MR, GREENBERG: 
* * * * * 

Q. When was this $180 worth of work authorized? A. It was 
between the month of March and the completion of the job. It would have 
been during the summer months of '59. 

Q. Well, what did that $180 represent? A. It represented the 

connection of some kitchen equipment that the trustees went about 
and purchased and brought on the job. 

I contracted to do the work, of connecting the stove, and the gas 
refrigerator, and the sink, and the basin and the water line, and the 
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drinking fountain up in front of the church; for the total cost of $180. 
Q. This was not work that was contemplated by the original con- 
tract? A. It was never contemplated because the church was never -- 


Q. You have answered my question. 

* * * * * 

188 Q. Can you explain to the Court -- well, directing your attention 
to Plaintiff's Exhibit 5, can you explain to the Court why you signed that 
letter indicating that you would complete the work for $4500, when in fact 
there was some $2000 due and owing you, according to your testimony, as 


of the end of December 12th, 1958? 


MR. SAUL: Your Honor, I think this has been gone over Rataie 
THE COURT: Well, I don't know. Has this been gone over before ? 
MR. GREENBERG: I don't think he has ever explained why. 

THE COURT: All right. You may answer the question. 

THE WITNESS: I will be glad to explain all this, Your Honor. 


THE COURT: No, answer the question. 
Put the question again. 
BY MR. GREENBERG: 

Q. Can you explain to the Court why you signed this letter agreeing 
to complete the work for $4500 when as a matter of fact you testified that 
there was $6500 due and owing you as of December 12th, exclusive of the 

189 work which you had done since December 12th? 

THE COURT: Let him answer, if he can. 

THE WITNESS: All right. Well, in answer to that question, Your 
Honor, I must say that it doesn't agree to fully complete. I made apoint of 
this fully completion, which refers only to the terms of the original contract , 
which is the contract you just determined, that I have copies of, which was 
by me with Areawide, that those were the terms, and this letter doesn't say 
I will fully complete the work for $4500 received, period. | 

I never stated that, Your Honor. I never said that. 

THE COURT: Let me see that contract. 


* * * * 
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ROBERT F. MC CONKEY 
was called as a witness by the defendants and, being first duly sworn, was 
examined and testified as follows: 
* * * * * 

MR. FRIEDLANDER: I want the record to show that counsel for 
the defendant, the letter that he showed the witness, was Plaintiff's Exhibit 
No. 5, or a copy. 

Is that correct? 

MR. WINDSOR: That is correct. 

CROSS-EXAMINATION 
BY MR, FRIEDLANDER: 

Q. Mr. McConkey, were you present when this letter was prepared? 
A. Yes, sir. 

Q. When it was prepared? A. Yes, sir, I was. 

Q. Did you type that letter? A. I did not personally, but it was 
typed in my office. 


Q. Do you know under whose direction or instructions that letter 


was typed? A. My recollection is that the letter was typed as a result 
of the conference, and this was the wording that was agreed to by the 
parties, or is the wording that Mr. Bortolussi had agreed he would sign. 

Q. Who was at the conference? A. I am not sure I can identify 
everyone, but there were representatives of the Areawide Building Corpora- 
tion was there, the Reverend was there, and several of his trustees, my- 
self, and Mr. A, L. Devlin, and Mr. Bortolussi. 

Q. And the discussion that took place was with regard to the 
finishing of the work under the contract? A. That is right; how to get 
the job completed. 

Q. And did Mr. Bortolussi suggest that if he was paid $4500, 
he would complete his work? A. Mr. Bortolussi was demanding that he 
receive the money that was due him before he did any work. 

Q. Did he say how much was due him? A. I believe, sir, that 
he indicated that, however, I can't be sure. 
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Q. Was it more than the amount written there? A. My recol- 
lection is that it is. 

Q. Do you remember why they arrived at that particular figure? 
A. No, sir,I don't. 

Q. Well, do you recall that the figure was arrived at by discus- 
sion and argument or conversation among all these parties? A. ‘Yes, sir. 

Q. And this was the figure that was agreed to? A. Yes, sir. 

Q. Now, was there conversation in which Mr. Bortolussi participat- 
ed with regard to the precise wording of this letter? A. My iin is 
that it was, sir. 

Q. Was there a rough draft prepared first? A. Yes, sir, it was. 
The young lady typed the letter from the draft. 

* * * * * 

Q. And was this rough draft shown to all the parties before it 
was typed? A. I would not say it was shown to all the parties. It was 
shown to Mr. Bortolussi and it was shown to me, and certainly somebody 
from the church. 

Whether all the people actually saw it, Iam not sure. 

Q. Do you recall what Mr. Bortolussi said when he looked at 
what was the final written draft to be typed up? A. No, sir,I don't. 

Q. Did you understand from the conversation that took place with 
regard to the preparation and signing of this paper that if Mr. B Bortolussi 
was paid $4500 that he would finish the work under the contract? A. He 
was to return to work. 

Q. Is that what he said he would do? A. Yes, sir, that was the 
purpose of having the letter signed. 


* * * * 


227 T. ALEXANDER CRAWFORD 


was called as a witness by the defendants, and, being first duly sworn, was 


examined and testified as follows: 
: MR. WINDSOR: Your Honor, before I ask Reverend Crawford 
any questions, I would like to call the attention of the Court to the pretrial 
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statement. I assume that the stipulations there are already part of the 
record. 

THE COURT: Well, suppose you offer it in evidence then. 

MR. WINDSOR: Well, I offer all the pretrial stipulations in 
evidence, to the extent that they contain stipulations of fact. 

THE COURT: Any objection? 

MR, FRIEDLANDER: No, sir. 

THE COURT: Then all the pretrial statements will be considered 
a part of the record. 

* * * * 

DIRECT EXAMINATION 

BY MR. WINDSOR: 
Q. Will you please state your full name for the record, please? 
A. My name is T. Alexander Crawford. 

* * * * * 
Q. And you are the pastor of the Mount Joy Baptist Church? 

A, Iam. 

Q. And how long have you been such pastor, Reverend? A. I 
have been pastor of the Mount Joy Baptist Church six and approximately 
a half years. 

Q. So that you were the pastor at the time that this contract for 
the church addition was entered into? A. I was. 

Q. Now, Reverend, will you tell His Honor who was authorized 
to make that contract and to act on behalf of the church in this transaction? 
A. In this transaction our trustees were authorized to negotiate the con- 
tract with the builders. However, it was done by the nod and approval of 
the church. 

Q. I see. Now, in your church, you are not subject to the authority 
of any higher body? It is your church that carries out its business? 

A. That is correct. 
Q. And its board of trustees which carries out the business of 


the church? A. That is correct. 
* * 
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Q. Now, Reverend, let us direct your attention to the month of 
December, 1958. Did anything unusual happen in connection with this 
work under the contract? A. Yes, in 1958, around the end of the year, 
somewhere in that neighborhood, the work came to a halt. 

The problem seemed to have been that the plumber was not going 
to get the amount of money that was due him, and so he called it to my 
attention. 

Q. This was the plumber, you are speaking about? A. ‘Yes. 

Q. Was that Mr. Bortolussi? A. Mr. Bortolussi, the plumber, 
called it to my attention, and he wanted to know when was it that the next 
group, the contractor, Areawide would get the next draw, and I told him 
approximately the time that it would happen, and I also promised to him 
that I would inform him as to the time when I would be notified, and which 
I did. | 

* * * * * 

Q. Now, Reverend, subsequent to this payment to Mr. Bortolussi, 
what happened as far as the going forward of the work under the contract 
‘was concerned, if anything? A. You mean, following the payment ? 

Q. Following the payment to Mr. Bortolussi. A. Well, Judge, 
if it please the Court, may I give an explanation on this? 

THE COURT: All right. 

THE WITNESS: We had a conference as trying to decide, well, 
trying to urge the contractors to meet the requirements of the plumber, 
and he claimed that he could not go further with his work until which time 
the plumber had gone ahead, and that is the time we had decisions, time 
and again, trying to stop it. And finally he would not agree to give him 
any more than $4500, and he decided to take it, with the understanding 
that he would return to work. ! 


* * * * * | 
Q. Now, after all this, did the work go forward after this, 
Reverend? A. No, sir. 
Q.. What did you do in order to carry forward the work under 
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this proposed addition to the church? A. Well, I had nothing much to do. 
I got in touch with the president of the corporation, Oliver Cassel, who 
came over to my study and he sat down and went over the facts, that he 
was ready to go to work as soon as the plumber would proceed, but if 

the plumber didn't, he could not go further, until which time that he went 
further, but nothing along those lines did not materialize because he in- 
formed me he didn't do it, and that was it. 

Q. Now, Reverend, did there come a time when these trustees 
entered into an independent contract with Mr. Bortolussi? A. Yes, they did. 

* * * * * 

Q. Now, Reverend, I will show you what has been marked and 
received in evidence as Plaintiff's Exhibit 6 and ask you if you recognize 
that paper? A. Yes, sir. 

Q. Now, will you tell the Court, Reverend, what the purpose was 
in entering into this contract with Mr. Bortolussi? A. Yes, sir, I will. 

Our church had been standing from the time they begun work 
without any restroom whatsoever. We had water supplies in all the halls, 
and we tried to -- well, first, we were confused. 

We tried to call in several other contractors to see whether or 
not we could get them to pick up the contract, to work and proceed from 
that point. 

* * * * * 

Q. Well, my original question, what was the purpose of your 
entering into this contract with Mr. Bortolussi? A. To complete the 
plumbing and heating system of the church. 

Q. Now, Reverend, had you made efforts to get competitive bids? 
A. We have. 

Q. Of anybody else? A. We did. 

Q. Were'you successful in obtaining any bids for the work? 

A. No, sir. 
Q. What was the reason why you could not obtain any bids? 
A. One of the reasons seemed to have been because we had liens 
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from the contractor, and from trying to get a plumber to complete the 
plumbing work, and they said that it was unethical and they would not come 
in on the plumbing as long as another plumber was on the job or had any- 
thing to do with it. 
Q. All right. Now, in the discussions with Mr. Bortolussi about 
the price, just what was the proposition that was put to Mr. Bortolussi? 
A. lasked Mr. Bortolussi what would he charge, what would be his price 
in completing the plumbing work from the stage in which it had been brought 
to, and the figure that he gave us was the price that he would complete it for. 
Q. And the trustees in fact entered into this contract, and I assume 
that that was the purpose in entering into the contract? A. Yes. 
Q. Now, Reverend, directing your attention to the month of June 
1959, was another contract entered into for work on the addition to the 
church? A, Yes, it was. : 
Q. With whom was that contract entered into? A. The name of 
Jacob Ado. I think it is A-d-o. 
* * * * * 
Q. Now, I show you, Reverend, Plaintiff's Exhibit seven and ask 
you if you can identify that document in this form? A. Yes, sir. 
Q. Now, I would like to ask you what was the purpose of entering 
into this particular contract? A. It was to complete the work aes was 
left by Areawide uncompleted. 
Q. Now, was there any attempt to obtain competitive bids for 
this particular work? A. Yes, sir. 
Q. Will you tell us what the experience was in that regard? 
A. I don't remember them all, but the closest one to the one that we re- 
ceived was $7,000 to complete, not counting plumbing whatsoever that was 
left out. 


Q. So the Addo contract for $3450 was accepted? A. That is 


correct. 
Q. Is that correct? A. That is correct. 
Q. All right, sir. 
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Now, in your considered opinion, Reverend, was this the best 
obtainable price you could get to complete this work? 

MR. FRIEDLANDER: I don't think, Your Honor, he can state that. 

THE COURT: I think he can, considering what he did. He said he 
tried to get bids, and in his opinion this is the best price he could get. 


I don't think you need an expert for that. 
All right, I will let him answer. 
BY MR. WINDSOR: 
Q. Will you answer the question, Reverend? A. Yes, sir, we 


considered it was the best offer from all the prices we have had, and we 
accepted his bid, wondering how he could do it. 
* * * 
CROSS-EXAMINATION 
BY MR. FRIEDLANDER: 

Q. Reverend Crawford, what was this addition that you were put- 
ting on the church? A. What was the addition ? 

Q. Yes. Was it another building? A. Yes. We added an addition 
to the rear of the church, which would give us an access from the gallery 
on the main floor down into that church, because there was no exit, only in 
front. 

Q. How large an addition was this? How large a building was it? 
A. Well, I don't know. The addition was about 17 deep, and I don't know, 

I guess about, I don't know what width across, about 60 or 70 feet across, 
by 17 deep, two stories high; and then a third stairwell enclosure from the 
alley. 

Q. Now, what is in the addition? A. We have in the addition the 
restrooms, the heating plant, kitchen, and the men and women's restrooms 
downstairs and upstairs the study, the trustees room and the choir robing 
room is in there. 

Q. That study that you refer to, is that your study? A. Yes, it is. 


* * * * * 


Q. Now, do you recall in January of 1959, Mr. Bortolussi removing 
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radiation equipment from the premises? A. Dol recall it? 

Q. Yes. A. That he moved it or did he -- 

Q. Were you aware that it had become removed? A. Yes, I 
became aware that it had been removed. 

Q. How did you become aware that it had been removed? A, Just 
one of my routine checks in the church one day, going through it, and I 
found that they were missing. 

Q. What did you do when you found that they were missing? 

A. Went to No. 5. 

Q. I beg your pardon? A. Went to No. 5. 

Q. You mean the Police Precinct, No.5? A. That is correct. 

Q. And what did you report tothem? A. I told them that my 
radiators were removed out of the church, and I didn't know what happened. 
Probably somebody -- the church was unlocked, some doors were off, 

sitting up, propped up, so the men could go in and out, and I 
thought probably somebody had stolen them out, and I was informed there 
to ask and check about the work, and so forth, and maybe the work, some 
of the work wasn't paid for, and maybe the contractor took it out. 

Q. And did you make further inquiry? A. Yes, I did. : 

Q. Whom did you inquire of? A. I called Mr. Bortolussi first. 

Q. Why did you call him first? A. Well, he was the plumber, 
and I thought probably he might have some knowledge of it. ! 

@Q. And what did he tell you when you called? A. He said that, 
if I recall right, that he did not himself take it out, but he said under his 
instructions that was moved. It was unpaid for and he ordered it brought 
back to the shop. | 

Q. At that particular time, had you received a notice of lien from 
Mr. Bortolussi? A. I don't recall. 

Q. Well, do you recall receiving a notice of lien from Mr. Borto- 
lussi? A. Yes, sir, Ido. 

Q. Some time in that period of time? A. In the neighborhood 
I don't know exactly. 


247 


66 


Q. Now, do you recall whether or not at this conversation with 
Mr. Bortolussi about removing the radiation equipment , you mentioned the 
lien that he had filed? A. No, we didn't go into any discussion about any 
lien. In fact, I didn't know anything about any liens at that time. 

Q. Did you ask him to return the equipment to you? A. I did not 
because of the reason that I didn't -- 

MR. WINDSOR: I object to this line of questioning, Your Honor. 

THE COURT: Well, I don’t know what he has in mind. He might 
have something in mind that might be probative. 

What do you contend this proves? Whether he protested or asked 
him to return the material ? 

MR. FRIEDLANDER: May we approach the bench? 

THE COURT: Yes. 

* * * * x 
THE COURT: Well, I will let him testify. We will save time. 
We will adjourn now until 10 o'clock tomorrow morning. 


* * * * * 


Washington, D. C. 
February 16, 1961 


* * * * * 
THE COURT: Let us proceed. Are you ready? 
MR. WINDSOR: I think the Reverend Crawford was on the stand 
yesterday. 
THE COURT: Yes, he was on the stand yesterday, 
Thereupon 
T, ALEXANDER CRAWFORD 
resumed the witness stand pursuant to the adjournment and testified further 
as follows: 
CROSS-EXAMINATION (Resumed) 
BY MR, FRIEDLANDER: 
Q. Reverend Crawford, when we concluded or adjourned yesterday , 


I was asking you some questions about a telephone conversation that you had 
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with Mr. Bortolussi some time in the middle of January 1959, and the 

occasion of this phone call, as I recall, was your discovering that the 
materials had been, the radiation equipment had been removed from the 

church addition. | 

Do you recall that telephone conversation? A. I recall haying 
made the call, and I don't say I recall all the conversation. 

Q. Well, at that particular time , did you ask Mr. Bortolussi if 
he had in fact removed the radiation equipment? A, I asked him, did he 
know anything about the moving of the radiation equipment. 

Q. And what was his reply? A. His reply was that he didn't move 

it, but on his instructions or something pertaining to that that af were 
moved. 
Q. Did you ask him if he had the property in his possession? 
A. No, I didn't go into that because of the fact that since he was working 
for Areawide, and as Areawide had not been working, but they hadn't de- 
clared what he was going to do because of all the waiting, and so : didn't 
ask him that question. 

Q. Did you ask him if he was going to bring the material back? 
A. No, sir, I didn't, but I got in touch with Areawide. 

* * * * * 

Q. At that time did you ask Mr. Bortolussi if he was as to 
finish the plumbing work? A. I don't recall. | 

Q. At that particular telephone conversation, did you ask Mr. 
Bortolussi if he was going to comply with the contract that he had written 
on the 13th of January at Perpetual? A. Iam not certain whether I did or not. 

Q. Well, this was just a few days after that meeting at peeatl, 
wasn't it? A. That is correct. 

Q. Would you say it was just a matter of one or two aays, three 
days, maybe? A. Yes, a few days, because of the time, so much, that we 


had to conclude whether they were coming or not coming back. : 
* * * * x 


Q. Showing you Plaintiff's Exhibit 5, you were present when this 
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letter was prepared, weren't you? A. I was. 

Q. And you participated in the conversations between Mr. Borto- 
lussi and yourself and Areawide and Perpetual with regard to this particular 
letter, didn't you? A. We participated in the discussion, but the discussion 
of the $4500 to Mr. Bortolussi was done exclusively by Areawide. 

Q. Yes, but you understood at that time from the conversation 
that whatever figure they arrived at, and it happened to be the $4500, was 
going to be released to Mr. Bortolussi on the assumption he would finish 
the work; isn't that correct? A. I understood that upon -- with this letter 
he would return to work, as he stated. 

Q. And he was paid the $4500, you understood that? A. Yes, that 

is right. 

Q. So you knew this and had this in mind when you spoke with Mr. 
Bortolussi several days later, didn't you? A. Well, I knew that he was 
supposed to return to work. 

Q. Didn't you say to Mr. Bortolussi: Aren't you going to return 


to work as you promised? A. I don't recall that statement. 
* * * * * 


Q. Isn't it a fact that you were aware because you were physically 
present at the church, that the work had stopped on the church? A. I was 
aware it had stopped, but it was in the holidays, and I didn't know for what 
particular reason it had stopped at that time. 

Q. And weren't you aware that after the holidays were over the 


work did not pick up or start again? A. Yes, sir, because we had never 
executed the check until the 8th or somewhere in there. 
* * * * * 

Q. Did there come atime when you received notice of a mechanic's 
lien from Mr. Bortolussi, the Washington Heating and Plumbing Company, 
in January of 1959? A. What about it? 

THE COURT: Did you receive it? Did you receive one or a Copy 
or a notice ? 

THE WITNESS: Yes, I received a copy; that is right. 


* * * * * 
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BY MR. FRIEDLANDER: 

Q. Do you recall the date that you received this es A I 
do not. 

Q. Do you recall whether it was before or after that ieee 
conversation with Mr. Bortolussi? A. I am not certain, but it is all 
pretty close around the same time. I don't know whether it was before or 
after. | 

Q. Well, when you received this notice from Mr. Bortolussi, did 
you contact him? A. No. 

Q. Did you contact your lawyer? A. Yes. 

Q. When Mr. Bortolussi removed, when you learned that Mr. 
Bortolussi had removed the equipment from this place, did you contact 
your lawyer? A. No, I contacted the President of the Areawide construc- 
tion firm, because I had no particular contact with Mr. Bortolussi. 

I didn't hire him or I didn't have any relation, except he worked 
in the church, and he was responsible to the contractor which had hired 
him. We were paying the contractor for all the labor and material and so 
forth on the job. | 

So I did contact him. 

Q. You were aware, were you not, that by January 13th or 16th 

you had paid the contractor up to date for everything he had done? 
A. I was. 


Q. And you were very much aware of that, as a matter of fact ? 
A. Yes, that is correct. 
Q. And so you then became aware that materials had b been re- 


moved from the job, and you did not contact your lawyer? Is that my 
understanding of your testimony? A. I contacted the president of the 
construction company which was building it, as I stated. 

Q. Now, when you received the lien, though, you did consult with 
your lawyer? A. Yes,I notified my lawyer at that time that I had re- 
ceived it. 

Q. Did you tell your lawyer that the materials had been removed 
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from the premises? A. I don't recall. I probably did but I don't recall. 

Q. Did you discuss all of the facts, and give him all the details 
of what you knew and what you had seen? A. I don't recall what I gave him 
because probably I gave him whatever information I had received along 
those lines, but at the time it was removed, I was very much concerned, 


and I was in touch -- 
THE COURT: Now, just a minute. 
The question is: Did you tell your lawyer the details? Do you 


remember or not ? 

THE WITNESS: I don’t recall. 

THE COURT: All right. 

* * * * * 

Q. Now, there came a time in March when you entered into a 
contract with Mr. Bortolussi; isn't that correct? A. Yes, sir. 

Q. Now, I show you what has been identified as Plaintiff s 
Exhibit 6, and I think you have already indicated this was the contract you 
made with Mr. Bortolussi? A. Yes. 

Q. Who prepared that contract? A. I don't know who prepared 
this contract. 

Q. Did you or any of the trustees cause that contract to be pre- 
pared? A. We entered into a contract with the plumber, and quite natural- 
ly he presented to us a contract, presented us a contract, and we checked 
it, and our lawyer checked it, and then we entered into and signed it for 
the work. 

Q. In other words, you asked Mr. Bortolussi to present, to pre- 
pare and present a contract to you ? A. Yes, because of the fact that he 
was going to be back and finish the work, and we had to have a new contract, 

and we never had a contract with him before, and so we had tried 
to get various plumbers, and he submitted a contract upon our request, and 
who prepared it, I do not know. 

Q. When this contract was prepared, did Mr. Bortolussi say any- 
thing to you about the mechanic's lien, did he say anything to you about the 
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mechanic's lien that he had on your premises? A. I disrecall sg he 
said, but I know what we said. | 

Q. What did you say? A. We said this, after we had hired him, 
and signed the contract to go to work, that you have a lien against the 
property, and what disposition is to be taken of it. 

He said when the work is complete and the money paid to him -- 
I will complete the work automatically , that he would not have any lien 


against our property. 

Q. Did you ask him to include the terms of that in writing in 
the contract, so it would be perfectly clear? A. Yeah. 

Q. Did you ask him to do that? Did you ask him to do that ? 


A. Yes. 
Q. Did he do that? A. I presume he did, because it Bo 0.K.'d 
by my attorney. | 

Q. When you discussed the matter with your attorney prior to 

signing the contract, did you tell your attorney that you had 
specifically requested him to provide, to make provision for the release 
of the lien? A. I believe so. i 

* * * * x: 

Q. Now, did Mr. Bortolussi say anything to you about releasing 
the lien because he had removed the material in satisfaction of o lien? 
A. No, he did not. 

Q. Did Mr. Bortolussi say that the payment of this contract 
would release his lien? A. I believe it was indicated that a certain -- 
yes, I would say, yes. | 

* * * * * 

Q. Have you paid Mr. Addo any money? A. No, sir. | 

THE COURT: How much is owing Mr. Addo? | 

THE WITNESS: About $3,400, I believe, and some dollars, 
Your Honor, to the best I can say. I don't have the contract before me. 

BY MR, FRIEDLANDER: 
Q. When you entered into the contract with Mr. Addo, what 
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conversation took place between you and Mr. Addo? A. We brought this 
up at the end, and he looked the building over, for the completion of the 
work to be done, and then we told Mr. Addo that liens were on this build- 
ing from the previous contractors, and we were not in a position to pay 

any money because everything is tied up, and we were looking 
for a contractor who could complete our building and could wait for his 
money until such time that we could declare our situation, or we would 
know what to do one way or the other; and under that assumption Mr. 
Addo accepted the work, and we accepted the contract from him. 

x * * * * 

Q. Now, when Mr. Addo completed his work, did he render a 
bill to you? A. Mr. Addo hasn't quite completely completed his work 
yet, because it has never been approved of his completion, because we 
had no certainty when he was going to, and we could wait until then. 

* * * * * 

Q. Has Mr. Addo made any demands for any money? A. Yes, 
he asked for money. 

Q. Did he ask for part payment or full payment? A. He asked 
for all. 

Q. What was your reply to him? A. My reply was the same, 
according to the contract. We had settled the liens and we declared what 
we should do, and that your money would be forthcoming upon the com- 

pletion satisfactorily of your work. 

Q. And who has to approve the completion? A. The trustees 
were one who would approve, and the architect will check those things 
that pertain to the contract that had to be according to specification. 

* * * * * 

THE COURT: Well, wait a minute. 

Did you pay Addo anything of the $3400 that you agreed to pay him? 

THE WIINESS: No, sir, we owe him. 

THE COURT: You owe him that much? 


THE WITNESS: Yes, sir. 
* * 
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CROSS-EXAMINATION 
BY MR. KOHN: 

Q. Does anyone have Plaintiff's Exhibit 7, the Addo contract? 

Reverend, I understand that you, that your agreement was that 
nothing was to be paid until all the liens were cleared up and the work 

completed and your dispute entirely resolved; is that correct? 
A. I was my -- we were not to pay until we were cleared of this situation. 

@. Now, I show you what has been admitted as Plaintiff's Exhibit 
7 and ask you to read the bottom of the first page, the time or terms of 
payment, and after reading that, if you will say that that is still your 
understanding ? ! 

THE COURT: What is No. 7, Mr. Kohn? 

MR. KOHN: That is the Addo contract, Your Honor, the Jacob 
Addo contract, Your Honor. 

THE WITNESS: Do you want me to read it? 

I read it. 

BY MR. KOHN: 

Q. And it says that the terms are payment upon completion is 
that correct? A. That is what that says. 

Q. That is what it says? A. That is what it says. 

Q. Now, will you read paragraph 18 of that contract, sir? A, Yes. 

Q. That says that the work is to be completed 30 anges from the 
execution of this contract? A. That is correct. 

Q. Now, do you wish to change your testimony that aa! have given 
us prior to this? A. As to what? 


Q. With respect to the time of payment to Mr. Addo? A. No, sir. 
* * * * *x* 


Q. Just one other point, Reverend. I am not sure whether you 
testified exactly when the work stopped on the job. 
Can you place a date? A. When work stopped on the job? 
Q. Yes. A. Around about the 20th of December. It was prior to 
the holidays. ! 

Now, just let me complete it for you. 
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Q. Go ahead. A. No one worked at the time in the few days to 
Christmas, and the check was drawn, and during that period of time that 
the check came, the treasurer was out of town, and we could not get it 
cashed. Nobody worked between that time on, and after that work didn't 
continue because we were hearing about the check until we got it, and we 
thought everybody was ready to return to work. 

We thought the work was stopped just because of the holidays, 
and after we felt we had it prepared to go to work, we found that still 
nobody worked, and so around the 20th from that date on, work stopped, 
for what reason it stopped but never began any more. 

Q. I take it Mr. Bortolussi stopped work on the 20th, as well as 
everybody else; is that true, as far as you know? A. As far as his 
physical working in the church, I would say, yes. Whether he considered 

himself as that or not, I don't know. 

But as far as doing anything in the church of any nature, of any 
nature in my presence, he didn't do it. 

* * * * 
WILLIAM E. BAYLOR 
was called as a witness by the defendants and, being first duly sworn, 
was examined and testified as follows: 
* * * * 
CROSS-EXAMINATION 
BY MR. FRIEDLANDER: 
* * * * * 

Q. Do you recall any discussions among the trustees, the board, 
with regard to the abandonment or the refusal, I shouldsay, of Mr. Borto- 
lussi to go forward with his contract after the meeting at Perpetual ? 

A. The only thing I can remember is that after he got his $4500 he pro- 
mised to go back to work. 

Q. And did he go back to work? A. No. 

Q. Did you have a conversation among the trustees about means 
to require him to go back to work? A. No. 
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Q. Were there any consultations among you or any of the other 
trustees with your attorneys about means to force Mr. Bortolussi to go 
back to work? A. No. 

Q. There came atime then when a contract was ipesantad to 
you by Mr. Bortolussi; is that correct? A. Yes, sir. 

Q. Now, prior to receiving this contract, what conversations 
were had among the trustees with regard to what you had to do to get 
Mr. Bortolussi to finish the job? A. Well, he brought the contract, and 


we considered the contract after consulting our attorney. 
* * * * 


Plaintiff's Exhibit 4 


The A. I. A. Short Form 
For 
Smali Construction Contracts 


AGREEMENT AND GENERAL CONDITIONS 
BETWEEN CONTRACTOR AND OWNER 


KKEHEKKKKKEKK KK KK 


THIS AGREEMENT made the day of in the year 
Nineteen Hundred and Fifty-Eight by and between Areawide Building 
Corporation, Washington, D. C., hereinafter called the Contractor, and 
Trustees of Mount Joy Baptist Church, c/o Reverend Alexander T. Craw- 
ford, Pastor, 518 4th Street, S. E., Washington, D. C., maces called 
the Owner. 

WITNESSETH, That the Contractor and the Owner for the con- 
siderations hereinafter named agree as follows: 

Article 1. Scope of the Work. The Contractor shall furnish all 
of the material and perform all of the work for Alterations and Additions 
to Mount Joy Baptist Church as shown on the drawings and described in 
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the specifications entitled Alterations and Additions, Mount Joy Baptist 
Church, 514 4th Street, Southeast , Lot 8 and part of 7 in Square 822, 
Sheets 1 thru 4, dated January 9, 1958, prepared by L. W. Giles, Sr., 
and L. W. Giles, Jr., Architects, all in accordance with the terms of the 
contract documents. 

Article 2. Time of Completion. The work shall be substantially 
completed within ninety (90) working days. The Contractor agrees to 
prosecute the work with all dispatch and diligence so as to satisfactorily 
complete the job in the manner and within the time stated. 

Article 3. ‘Contract Sum. The Owner shall pay the Contractor 
for the performance of the contract subject to the additions and deductions 
provided therein in current funds, the sum of Forty-eight thousand five 
hundred and No/100 dollars. ($48,500.00). 

Article 4. Progress Payments. The Owner shall make payments 
on account of the contract, upon requisition by the Contractor, under one 
of the following: A: 1. Upon installation of footings and new concrete 
floor in Sunday School area - 10% ($4,850.00), 2. Upon setting of Dox 
Plank at 2nd floor level - 15% ($7,275.00); 3. Upon setting of roof Dox 
Plank and roof covering - 15% ($7,275.00); 4. Upon setting of stairwell 
roof plank and roof covering - 5% ($2 425.00); 5. When building is ready 
for concealment, i.e. when plumbing is roughed-in and electrical is 
roughed-in - 15% ($7,275.00); 6. Upon installation of heating system - 
20% ($9,700.00); 7. When building is trimmed and ready for painting - 
10% ($4,850.00); 8. Upon final completion - 10% ($4,850.00). B. If full 
amount of loan from Perpetual Building Assn. is made available to Owner 
in a lump sum, progress payments shall be made to the Contractor every 
thirty (30) days. 


Article 5. Acceptance and Final Payment. Final payment shall 
be due 30 days after completion of the work, provided the contract be then 
fully performed, subject to the provisions of Article 16 of the General 
Conditions. 

Article 6, Contract Documents. Contract documents are as 
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noted in Article 1 of the General Conditions. The following is an enumera- 
tion of the drawings and specifications: Drawings and Specifications in- 
dicated in Article 1, above and proposal letter to Reverend Alexander T. 
Crawford, Minister and Members of the Board of Trustees, dated June 20, 
1958. 

GENERAL CONDITIONS 

Article 1. Contract Documents. The contract includes the 
Agreement and its General Conditions the Drawings, and the Specifications. 
Two or more copies of each, as required, shall be signed by both parties 
and one signed copy of each retained by each party. 

The intent of these documents is to include all labor, materials, 
appliances and services of every kind necessary for the proper execution 
of the work, and the terms and conditions of payment therefor. 

The documents are to be considered as one, and whatever is 
called for by any one of the documents shall be as binding as if called for 
by all. 

Article 2. Samples. The Contractor shall furnish for approval 
all samples as directed. The work shall be in accordance with approved 
samples. 


Article 3. Materials, Appliances, Employes. Except as other- 
wise noted, the Contractor shall provide and pay for all materials, labor, 


tools, and other items necessary to complete the work. 

Unless otherwise specified, all materials shall be new, and both 
workmanship and materials shall be of good quality. 

All workmen and sub-contractors shall be skilled in their trades. 

Article 4. Royalties and Patents. The Contractor shall pay 
royalties and license fees. He shall defend all suits or claims for in- 
fringement of any patent rights and shall save the Owner ae from 
loss on account thereof. 

Article 5. Surveys, Permits, and Regulations. ‘The Owner shall 
furnish all surveys unless otherwise specified. Permits and licenses of 
a temporary nature necessary for the prosecution of the work shall be 
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secured and paid for by the Contractor. Permits, licenses and easements 
for permanent structures or permanent changes in existing facilities shall 
be secured and paid for by the Owner, unless otherwise specified. The 
Contract or shall comply with all laws and regulations bearing on the con- 
duct of the work and shall notify the Owner if the drawings and specifica- 
tions are at variance therewith. 

Article 6. Protection of Work, Property, and Persons. The 
Contractor shall adequately protect the work, adjacent property and the 
public and shall be responsible for any damage or injury due to his act 
or neglect. 


Article 7. Inspection of Work. The Contractor shall permit and 
facilitate inspection of the work by the Owner and his agents and public 
authorities at all times. 

Article 8. 'Changes in the Work. The Owner may order changes 
in the work, the Contract Sum being adjusted accordingly. All such orders 


and adjustments shall be in writing. Claims by the Contractor for extra 
cost must be made in writing before executing the work involved. 

Article 9.' Correction of Work. The Contractor shall re-execute 
any work that fails to conform to the requirements of the contract and 
that appears during the progress of the work, and shall remedy any defects 
due to faulty materials or workmanship which appear within a period of one 
year from the date of completion of the contract. The provisions of this 
article apply to work done by sub-contractors as well as to work done by 
direct employees of the Contractor. 

Article 10. Owner's Right to Terminate the Contract. Should the 
Contractor neglect to prosecute the work properly, or fail to perform any 
provision of the contract, the Owner, after seven days' written notice to 
the Contractor, may, without prejudice to any other remedy he may have, 
make good the deficiencies and may deduct the cost thereof from the pay- 
ment then or thereafter due the Contractor or, at his option, may terminate 
the contract and take possession of all materials, tools, and appliances and 
finish the work by such means as he sees fit, and if the unpaid balance of 
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the contract price exceeds the expense of finishing the work, such excess 
shall be paid to the Contractor, but if such expense exceeds such unpaid 
balance, the Contractor shall pay the difference to the Owner. 

Article 11. Contractor's Right to Terminate Contract. Should 
the work be stopped by any public authority for a period of thirty days or 
more, through no fault of the Contractor, or should the work be stopped 
through act or neglect of the Owner for a period of seven days, or should 
the Owner fail to pay the Contractor any payment within seven days after 
it is due, then the Contractor upon seven days' written notice to the Owner, 
may stop work or terminate the contract and recover from the Owner 
payment for all work executed and any loss sustained and reasonable 
profit and damages. 

Article 12. Payments, Payments shall be made as provided in 
the Agreement. The making and acceptance of the final payment shall 
constitute a waiver of all claims by the Owner, other than those arising 
from unsettled liens or from faulty work appearing thereafter, as pro- 
vided for in Article 9, and of all claims by the Contractor except any 
previously made and still unsettled. Payments otherwise due may be 
withheld on account of defective work not remedied, liens filed, damage 
by the Contractor to others not adjusted, or failure to make payments 
properly to sub-contractors or for material or labor. 

Article 13. Contractor's Liability Insurance. The Contractor 
shall maintain such insurance as will protect him from claims under 
workmen's compensation acts and from claims for damages because of 
bodily injury, including death, which may arise from and during opera- 
tions under this contract, whether such operations be by himself or by 
any subcontractor or anyone directly or indirectly employed by either of 
them. This insurance shall.be written for not less than any limits of 
liability specified as part of this contract. This insurance need not cover 
any liability imposed by Article 6 of the General Conditions. Certificates 
of such insurance shall be filed with the Owner if he so requires. 

Article 14. Owner's Liability Insurance. The Owner shall be 
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responsible for and at his option may maintain such insurance as will 


protect him from his contingent liability to others for damages because of 


bodily injury, including death, which may arise from operations under this 
contract, and any other liability for damages which the Contractor is re- 
quired to insure under any provision of this contract. 

Article 15. Fire Insurance. The Owner shall effect and maintain 
fire insurance upon the entire structure on which the work of this contract 
is to be done to one hundred per cent of the insurable value thereof, in- 
cluding items of labor and materials connected therewith whether in or 
adjacent to the structure insured, materials in place or to be used as part 
of the permanent construction including surplus materials, shanties, pro- 
tective fences, bridges or temporary structures, miscellaneous materials 
and supplies incident to the work, and such scaffoldings, stagings, towers, 
forms, and equipment as are not owned or rented by the contractor, the 
cost of which is included in the cost of the work. EXCLUSIONS: The in- 
surance does not cover any tools owned by mechanics, any tools, equip- 
ment, scaffoldings, stages, towers, and forms owned or rented by the 
Contractor, the capital value of which is not included in the cost of the 
work, or any cook shanties, bunk houses or other structures erected for 
housing the workmen. The loss, if any, is to be made adjustable with and 
payable to the Owner as Trustee for the insureds as their interests may 
appear, except in such cases as may require payment of all or a proportion 

_of said insurance to be made to a mortgagee as his interests may appear. 

The Contractor and all sub-contractors shall be named or design- 
ated in such capacity as insured jointly with the Owner in all policies, all 
of which shall be open to the Contractor's inspection. Certificates of such 
insurance shall be filed with the Contractor if he so requires. If the Owner 
fails to effect or maintain insurance as above and so notifies the Contract- 
or., the Contractor may insure his own interest and that of the sub-contract- 
or and charge the cost thereof to the Owner. If the Contractor is damaged 
by failure of the Owner to maintain such insurance or to so notify the 
Contractor, he may recover as stipulated in the contract for recovery of 
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damages. If extended coverage or other special insurance not herein pro- 
vided for is required by the Contractor, the Owner shall effect such insur- 
ance at the Contractor's expense by appropriate riders to his fire insurance 
policy. 

If required in writing by any party in interest, the Owner as Trustee 
shall, upon the occurrence of loss, give bond for the proper performance 
of his duties. He shall deposit any money received from insurance in any 
account separate from all his other funds and he shall distribute it in ac- 
cordance with such agreement as the parties in interest may reach, or under 
an award of arbitrators appointed, one by the Owner, another by joint action 
of the other parties in interest, all other procedure being as provided else- 
where in the contract for Arbitration. If after loss no special agreement 
is made, replacement of injured work shall be ordered and executed as 
provided for changes in the work. ! 

The Trustee shall have power to adjust and settle any loss with 
the insurers unless one of the Contractors interested shall object in writing 
within three working days of the occurrence of loss, and thereupon arbi- 
trators shall be chosen as above. The Trustee shall in that case make 
settlement with the insurers in accordance with the directions of such 
arbitrators, who shall also, if distribution by arbitration is required, di- 
rect such distribution. 

Article 16. Liens. The final payment shall not be due until the 
Contractor has delivered to the Owner a complete release of all liens 
arising out of this contract, or receipts in full covering all labor and 
materials for which a lien could be filed, or a bond satisfactory to.the 
Owner indemnifying him against any lien. : 

Article 18. The Architect's Status. The Architect shall have 
general supervision of the work. He has authority to stop the work if 
necessary to insure its proper execution. He shall certify to the Owner 
when payments under the contract are due and the amounts to be paid. 

He shall make decisions on all claims of the Owner or Contractor. All his 
decisions are subject to arbitration. 
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Article 19. Arbitration. Any disagreement arising out of this 
contract or from the breach thereof shall be submitted to arbitration, and 
judgment upon the award rendered may be entered in the court of the forum, 
state or federal, having jurisdiction. It is mutually agreed that the decision 
of the arbitrators shall be a condition precedent to any right of legal action 
that either party may have against the other. The arbitration shall be held 
under the Standard Form of Arbitration Procedure of The American Institute 
of Architects or under the Rules of the American Arbitration Association. 

Article 20. Cleaning Up. The Contractor shall keep the premises 
free from accumulation of waste material and rubbish and at the comple- 
tion of the work he shall remove from the premises all rubbish, imple- 
ments and surplus materials and leave the building broom-clean. 

Article 21. Bond. The Contractor shall furnish satisfactory bond 
for the full amount of the contract at the time the contract becomes effective. 

Article 22. Special Conditions. The Owner and Contractor agree 
that notwithstanding the affixing of all necessary signatures hereto, the 
obtaining of a.loan from Perpetual Building Association shall be a condition 
precedent to the final validity of this contract. 

IN WITNESS WHEREOF the parties hereto executed this Agree- 
ment, the day and year first above written. 

CONTRACTOR: AREAWIDE BUILDING CORPORATION 


By: /s/ Oliver B. Cassell 
President 


OWNER: MOUNT JOY BAPTIST CHURCH 
By Members of the Board of Trustees as follows: 
/s/ William E. Baylor /s/ Charles C. Gill 
/s/ James W. McAbee /s/ John A, Brown 


Approved: /s/ T. A. Crawford, Pastor 
/s/ James Hollins /s/ Herman Washington 
/s/ Elijah Reed 
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AREAWIDE BLDG. CORP. 


4545 Alabama Ave., S.E. 
Washington 19, D. C. 


Telephone: LU. 1-7537 


June 20, 1958 


Rev. Alexander T. Crawford, Minister 
and Members of the Board of Trustees 
Mount Joy Baptist Church 

518 Fourth Street , Southeast 
Washington, D.C. 


Re: Mt. Joy Baptist Church 
Dear Reverend Crawford and Members of the Board: 


Herewith is submitted our proposal to furnish all labor and mater- 
ials requisite to completely and properly build the addition to your Church 
and install one complete new heating system to heat present Church and 
addition with a 4-zone gas-fired hot water heating system for the sum of 
Forty-eight Thousand, Five Hundred Dollars ($48,500.00). 

All of the above work to be performed in strict accordance with 
Plans and Specifications as prepared by your Architects, ee Lewis 
Giles, Sr. and Jr., with the following exceptions: 

1. In lieu of open web steel joist for floor framing, ‘sok plank of 
proper size to meet D. C. regulations is to be substituted; 

2. Insulation for area over new addition to consist of 2-inch 
poured vermiculite concrete; | 


3. Ceramic tile for floor and wainscoat in men's toilet, ladies' 
lounge and pastor's study; 

4. Wood floor in Sunday school room to be removed and a 4-inch 
concrete floor installed - same to be covered with a "B" grade asphalt 
tile floor. 


All work will be performed with dispatch and in workmen-like 
manner. Satisfactory surety and performance bond will be furnished 
guaranteeing proper execution of work and payment of all bills. 

It is estimated that this work can be completed within ninety (90) 


working days. AREAWIDE BLDG. CORP, 
ACCEPTED: /s/ Oliver B. Cassell, Estimator 
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January 13, 1959 


Perpetual Building Association 
500 - 11th Street, N. W. 
Washington 4, D. C. 


Gentlemen: 


Upon receipt of a payment of $4,500 from the Areawide Building 


Corporation, I agree to fully complete the plumbing and heating work on 
the Mount Joy Baptist Church, 514 - 4th Street, S. E., under the terms of 
a certain plumbing and heating contract entered into by and between the 
Washington Plumbing and Heating Company and the Areawide Building 
Corporation. 

/s/ Hugo Bartolussi 


cc: Al Devlin 
Mt. Joy Baptist Church 
Areawide Building Corporation 
Washington Plumbing and Heating Co. 


[Filed April 28, 1961] 
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WASHINGTON HEATING & PLUMBING CO. 
901 Gallatin Street, N. W. 
Washington 11, D.C. 

RAndolph 3-5494 


March 11, 1959 
THIS AGREEMENT made the Eleventh day of March in the year 
Nineteen Hundred and Fifty Nine by and between WASHINGTON HEATING 
& PLUMBING CO., hereinafter called the Contractor, and the TRUSTEES 
of MOUNT JOY BAPTIST CHURCH, hereinafter called the Owner, 
WITNESSETH, that the Contractor and the Owner for the con- 
siderations hereinafter named agree as follows: 
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ARTICLE I - SCOPE OF THE WORK 

The Contractor shall furnish all of the materials and perforin all 
of the work necessary to complete the Plumbing System from the present 
stage of construction and present the Owner with an efficient Plumbing 
System to comply with requirements of D. C. Plumbing Code and other 
applicable requirements of building, police and other municipal regulations. 

The Contractor shall furnish all of the materials and perform all 
of the work necessary to complete the Heating System from the present 
stage of construction and present the Owner with an operational Heating 
System to conform to applicable Code of the District of Columbia. 
ARTICLE II - TIME OF COMPLETION ! 

The work to be performed under this Contract shall be commenced 
upon acceptance of this Contract by the Owner and shall be completed by 
an efficient effort by the Contractor. The Contractor shall not be liable 
for any delays occasioned by the acts of elements, strikes, fires, inclemency 
of the weather , the acts of other contractors or any other causes beyond the 
control of the Contractor. 
ARTICLE Il - THE CONTRACT SUM 

The Owner shall pay the Contractor for the performance of the 
Contract, subject to additions and deductions provided therein, in current 
funds as follows: a total of $6,390.00 - Where the quantities originally 
contemplated are so changed that application of the agreed unit price to 
the quantity of work performed is shown to create a hardship to the Owner 
or the Contractor, there shall be an equitable adjustment of the: Contract 
to prevent such hardship. 
ARTICLE IV - PROGRESS PAYMENTS 

The Owner shall make payments on account of the Contract as 
provided therein, as follows: 


$ 3,500.00 upon delivery of Radiation material. 
$ 875.00 upon installation of said Radiation. 
$ 1,500.00 upon delivery of Plumbing Fixtures. 
$ 515.00 upon final inspection. 
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ARTICLE V - ACCEPTANCE AND FINAL PAYMENT 

Upon receipt of written notice that the work is ready for final 
inspection and acceptance, the Owner shall promptly make such inspection, 
and when he finds the work acceptable under the Contract and the Contract 
fully performed he shall promptly issue 2 final certificate, over his own 
signature, stating that the work provided for in this Contract has been 
completed and is accepted by him under the terms and conditions thereof, 
and that the entire balance found to be due the Contractor, and noted in 
said final certificate, is due and payable. 

Before issuance of final certificate the Contractor shall submit 
evidence satisfactory to the Owner that all payrolls, material bills, and 
other indebtedness connected with the work have been paid. If after the 
work has been substantially completed, full completion thereof is materially 
delayed through no fault of the Contractor, the Owner shall make payment 
of the balance due for that portion of the work fully completed and accepted. 
Such payment shall be made under the terms and conditions governing final 
payment, except that it shall not constitute a waiver of claims. 

ARTICLE VI - THE CONTRACT PROVISIONS 

Upon receipt of the second payment stipulated under ARTICLE IV 
of this Contract the Contractor shall release all previous Liens and claims 
incurred under terms of other Contracts agreed to by this Contractor and 
other parties thereto against the Owner's property. Upon receipt by the 
Contractor of the $4,375.00 hereinabove referred to, each of the Parties 
hereto does by these presents release the other from any claims arising 
out of Contractor's agreement with AREAWIDE BUILDING CORPORATION. 

The Contractor will present the Owner with a Performance Bond 
by an accepted Surety in the total amount of this Contract. 

IN WITNESS WHE REOF the parties hereto have executed this 
Agreement, the day and year first above written in presence of 

WASHINGTON HEATING & PLUMBING CO. 
/s/ Hugo Bartolussi , Owner 


/s/ Homer C. Frye /s/ William E. Baylor 
/s/, James W, McAbee 

7s/ William C. Bigelow 
/S/, Charles C.G 


/s/ 3o es TO 
Washington /s/ James P. Hill 


[Filed May 3, 1961] Plaintiff's Exhibit 7 


JACOB ADDO & CO. 
322 Tea Street, N. E. 
Washington 2, D.C. 
HO, 2-4096 
AGREEMENT 


Party of the first part, Mt. Joy Baptist Church 
518 4th Street, S. E 
Washington, D. C. 


Party of the second part, Jacob Addo & Co. 
Address of proposed work, Mt. Joy Baptist Church 
Proposal . . . . that Jacob Addo & Co. furnish all necessary labor and 
material to complete the undermentioned work at the above 
address. | 
SEE ATTACHED CONTRACT. 
. Cost, Three Thousand Four Hundred and Fifty ($3 ,450.00) Dollars. 
Terms of Payment, Cash upon completion. 
Performance work bond to be furnish to church before work is to commence, 
otherwise contract is void. 
Purchaser's or Agent's Signature /s/ William E. Baylor 
/s/ Robert E. Parker 
/s/ James W. McAbee 


Representative's Signature /s/ Jacob V. Addo 


CONTRACT 
This agreement embodies all of the general conditions, and plans 
of specifications for unfinished work to be performed at the Mt, Joy Baptist 
Church. | 


1. All plans covering unfinished work is to be checked and cleared 
with the Architect originally engaged to draw plans and specifications. 

2. Tile all unfinished floor area according to plans. — 

8. Finish hall room facing kitchen. Erect partition by door lead- 
ing to North Stairwell with one door. Complete plastering. : 
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4. Replace two (2) doors leading from back room to basement 
dining area. 

5. Replace two (2) doors leading to back yard. 

6. Finish all carpentry work according to plans and specifications, 
including window hooks, door locks, and broken windows. 

7, Paint all new plaster work and wood work according to speci- 
fications. Paint stairwells. 

8. Remove coal-fired furnaces and duct work from basement. 

Remove loose plaster and re-plaster holes from where duct- 
work was removed. 

9. Build-up to specifications tile in rear bath or rest rooms ac- 
cording to specifications. 

10. Remove debris from yard and landscape as said yard was 
originally. 

11. Erect small cinder-block house on North-side for meter- 
out-lets. 

12. To do all other minor jobs incidental to this work according 
to the original plans and specifications. 

13. To furnish all labor and materials to complete said work, and 
to furnish a performance bond to the Church or its Trustees. 

14, All of said work is to be in a workmanship like manner. 

15. All work is subject to inspection by the Architect, the District 
of Columbia Building Inspectors, or the proper officials of the Mt. Joy 
Baptist Church. 

16. That I shall not be responsible for any liens or suits brought 
by or against the prior contractor or any other persons making a claim 
against a prior contractor or against the Church. 

17. That this is an independent contract to finish a specified 
amount of work left unfinished, and that it is understood that the amount 
agreed upon in this contract with the Mt. Joy Baptist Church is to be paid 
me upon completion of my work, subject of course, to inspection. 
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18. Work to be completed thirty (30) days from date of execution 
of this contract. 


/s/ Jacob V. Addo 
Jacob Addo & Co. 
Contractor 


Acceptance: 


/s/ William E. Baylor 
/s/ Robert E. Parker 
/s/ James W. McAbee Dated this 13 day of June 1959. 


SUPPLEMENT TO ORIGINAL CONTRACT 
WITH MT, JOY BAPTIST CHURCH 
514-18 4th Street, S. E. 

Washington, D. C. 


I, Jacob Addo & Co., further agree to add the following items to 
work to be performed at the Mt. Joy Baptist Church. 

1. Electrical Service. 

2. Remove of all trash from side yard. 

3. Level off side yard to its original condition. 

4, Back room partition with 6' complete to ceiling. One 6" and 
one complete to ceiling. 


/s8/ Jacob V. Addo 
Jacob Addo & Company 
/s/ William E. Baylor 
/s/ Robert E. Parker 
/s/ James W. McAbee 


ADDITIONAL WORK 
Four iron grates to be removed from the main auditorium and 
replaced by wood flooring. 
No. 11 - Work has been completed by Trustees. 


/s/ Jacob V. Addo | 
Jacob Addo & Company 
Acceptance: Contractor 


/s/ William E. Baylor 
/s/ Robert E. Parker 
/s/ James W. McAbee 


[Filed Feb. 24, 1961] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


ABRAHAM GRUNSTEIN 

ABRAHAM FIX and LOUIS NADELMAN, 
partners, t/a Columbia Building 
Products Company 


Plaintiff 
v ° 


WILLIAM E. BAYLOR, et al. 
Defendants 
and 


NATIONAL BRICK & SUPPLY COMPANY, 
INC., a corporation 


Plaintiff 
and 


HUDSON SUPPLY & EQUIPMENT COMPANY, 
a corporation 


Intervenor 
v. 
WILLIAM E. BAYLOR, Trustee, et al., 
Defendants 
and 


HUGO BARTOLUSSI, t/a Washington 
Heating and Plumbing Company 


Plaintiff 
v. 
WILLIAM E. BAYLOR, et al., 
Defendants 


MEMORANDUM 
These are complaints to enforce mechanics liens brought under 
Title 38, §101, et seq. of the D. C. Code (1951 Ed.), for materials and 
labor furnished to defendant-Trustees of the Mount Joy Baptist Church, 
514-518 Fourth Street, S. E., District of Columbia. The Actions were 
consolidated for trial by order dated December 13, 1960. 


) 
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Civil Action No. 2773-59 


Civil Action No. 2426-59 


Civil Action No. 3400-60 
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Plaintiff Columbia Building Products Company's asserted lien is 
in the amount of $1,197.39. Plaintiff National Brick and Supply Company's 
asserted lien is in the amount of $1 920.78. Plaintiff-intervenor Hudson 
Supply & Equipment Company's asserted lien is in the amount of $913.37. 
Plaintiff Hugo Bartolussi's asserted lien is in the amount of $1 570 00. All 
plaintiffs, except Hugo Bartolussi, fully complied with the statutory require- 
ments concerning the filing of mechanics liens. 

In the summer of 1958, defendant-trustees contracted with Area- 
wide Building Corporation (hereinafter referred to as Areawide) , as prime 
contractor, for certain alterations and additions to the Mount Joy Baptist 
Church property. The price agreed upon by the parties for this work was 
$48,500.00. Thereafter, Areawide, as prime contractor on the project, 
entered into contracts with the plaintiffs herein as subcontractors for the 
furnishing and installation of certain materials. 

At the time of entering into the principal contract, defendant- 
trustees obtained a loan in the amount of $48,500.00 from Perpetual Build- 
ing Association (the "stakeholder" herein). Payments to Areawide on ac- 
count of the contract price were made by check from Perpetual issued to 
the defendant-trustees, which were then endorsed to the order o Areawide 
by the defendant-trustees. 

During the fall of 1958, certain payments were made by the prime 
contractor Areawide, to its sub-contractors, the plaintiffs herein, for work 
and materials furnished. On December 20, 1958, Areawide ceased work on 
the project. Plaintiff, Hugo Bartolussi continued the plumbing work. (The 
other plaintiff-subcontractors had completed their work by this time.) On 
December 29, 1958, the inspector employed by Perpetual Building Associa- 
tion certified to his employer that the work had proceeded up to what is 
known in the building trade as the "trim-draw". Under the progress pay- 
ment terms of the contract, Perpetual thus authorized a payment of 
$9 700.00 to Areawide. At this point, a total of $38,800.00 had been paid 
to Areawide in progress payments under the terms of the original contract. 
At the time of this last payment to Areawide (January 8, 1959) , all 
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plaintiff-subcontractors except Bartolussi had sums due and owing from 
Areawide in the amount of their asserted liens herein. 

In early January, 1959, plaintiff Bartolussi removed certain 
materials, some of which had been installed, from the job site. At a meet- 
ing of the plaintiff Bartolussi, defendant-Trustees and Areawide at the Per- 
petual Building Association, these parties considered plaintiff Bartolussi's 
offer to proceed with the heating and plumbing work on the site upon payment 
of $4,500.00 as per letter of January 13, 1959. Such agreement was made. 
A lien filed by plaintiff Bartolussi on January 16, 1959 in the amount of 
$4,375.00 was released. 

On February 10, 1959, plaintiff Hudson Supply Company filed its 
lien. On January 28, 1959, plaintiff Columbia Building Products Company 
filed its lien and on March 4, 1959, plaintiff National Brick and Supply 
Company filed its lien. On March 11, 1959, plaintiff Bartolussi contracted 
with defendant-trustees for plumbing and heating work on the premises for 
a total contract price of $6,390.00. On June 13, 1959, defendant-trustees 
entered into a contract with Jacob Addo & Co. for carpentry and other work 
on said premises for a contract price of $3,450.00. The congregation of 
Mount Joy Baptist Church used the new addition throughout the fall and 
winter of 1959-1960, enjoying for all practical purposes the full use and 
benefit thereof. On August 12, 1960, plaintiff Bartolussi filed the lien 
asserted herein based on the unpaid balance of the March 11, 1959 contract. 
From May 1, 1960 to June 15, 1960, plaintiff Bartolussi spent a total of 23 
.hours (including shop and travel time) on the project, for an average of 
3 2/7 hours per week. This work consisted in the main of "checking" and 
"inspecting" the heating and plumbing system which he had installed. Under 
the provisions of the District of Columbia Code §38-102, a mechanics lien 
must be filed "within three months after the completion of [such] improve- 
ments ..." et seq. Plaintiff Bartolussi served a notice of completion on 
defendant-trustees on June 21, 1960 by letter, which if correct in fact would 
have placed his lien within the statutory period. However, the Court must 
consider the facts and not plaintiff's statement to determine the time of 


completion. The plumbing and heating work on this project was completed 
so as to give the Mount Joy Baptist Church the full use and enjoyment and 
benefit thereof by the late fall months of 1959. A final inspection of this 
work by the District of Columbia authorities was made in October, 1959. 
The 23 hours recorded by plaintiff Bartolussi in the spring of 1960 on the 

project were concerned with minor repairs, "checking" and inspection of 
the system, a not unusual procedure after the installation and short term 
use of a new system. Plaintiff Bartolussi's complaint, therefore, fails 
for failure to timely file his lien within three months following completion 
of the work involved. 

There remains to be considered the mechanics liens filed by the 
remaining plaintiffs. It is their contention that the January 8, 1959, pay- 
ment of $9,700.00 to Areawide was made after knowledge (1) of'an Areawide 
abandonment of the project, (2) of an Areawide inability to pay the plaintiff- 
subcontractors and that defendant-trustees acted in bad faith in making such 
payment. It is further contended that the work called for in defendant- 
trustees’ contract of March 11,.1959 with Bartolussi was not necessary 
for the completion of the prime contract, as it had already been performed 
by Bartolussi. Up to the date of January 13, 1959 as far as the church was 
concerned, Areawide had progressed as far as it could on the job. The 
church had been advised at the meeting at Perpetual that no further work 
could be done by Areawide until the plumbing was completed. Further, 
the church was advised then that Areawide was not in financial difficulty 
and had no knowledge of the identity of the plaintiff-subcontractors. 

Before signing the March 11, 1959 contract with plaintiff Barto- 
lussi, the church had consulted several contractors who refused to com- 
plete the plumbing and heating work because of trade "ethics" involved 
in Bartolussi's prior work on the project and the fact that certain liens 
had been filed. The defendant-trustees exercised their right to complete 
the work after abandonment by the original prime contractor. | ‘The Court 
finds no bad faith on the part of defendant-trustees toward plaintiff-sub- 
contractors arising out of their negotiations and contract with pplaintitt 
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Bartolussi in the spring of 1959. This contract was not for work which 
had already been performed and was necessary and reasonable to com- 
plete the terms of the original Areawide contract. 

Further, the payment of $9,700.00 to Areawide on January 8, 1959 
was in good faith, without knowledge of any prior interests of plaintiff- 
subcontractors, because of the certification by the inspector for Perpetual, 
the representations made by Areawide to the church, and the lack of any 
recorded liens. The defendant-trustees, exercising their right to complete 
the work necessary under the original contract, received several bids 
ranging from $6,000.00 to $12,000 00 for the remaining carpentry work. 
The contract of the church with Addo and Co. was reasonable and necessary 
to complete the work specified in the terms of the original contract with 
Areawide. The contracts with Bartolussi and Addo and Co., in the total 
sum of $9,840.00, are in excess of the amount due the prime contractor 
under the original contract. Under Article 10 of the prime contract with 
Areawide, the owner, upon breach by the prime contractor, may have the 


work completed and deduct the cost thereof from the payments then or 
thereafter due the contractor. Accordingly, under the District of Columbia 


Code, $38-104, the liens of plaintiffs National Brick & Supply Company , 
Columbia Building Products Company and Hudson Supply & Equipment 
Company are unenforceable, the original contractor Areawide being en- 
titled to nothing. 

This memorandum will constitute the Findings of Fact and Con- 
clusions of Law. Counsel for defendants will submit an appropriate order. 


/s/ John J. Sirica 
United States District Judge 


February 24, 1961 


[Filed March 6, 1961] 
JUDGMENT 

This cause was heard by the Court on February 7, 8 and 9th, and 
from the evidence adduced the Court has made findings of fact and conclu- 
sions of law which are contained in a memorandum filed herein on Febru- 
ary 14, 1961, and it is by the Court this the 6th day of March, 1961, 

ORDERED , ADJUDGED AND DECREED: 

1. That Notice of Lien No. 27-59 filed by Abraham Gronstein, 
Abraham Fix and Louis Nadelman, partners, t/a Columbia Building Pro- 
ducts Company, plaintiffs in Civil Action No. 2773-59 against the Mt. Joy 
Baptist Church property, Lot 811 in Square 822, improved by premises 
514-18 - 4th Street, S. E., in the District of Columbia, be and the same 
hereby is adjudged and declared to be null and void and without legal effect 
and unenforceable and does not constitute an encumbrance on me above- 
property. : 

2. That Notice of Lien No. 34-59 filed by Hudson Supply & Equip- 
ment Company, Intervenor in Civil Action No. 2426-59 against the Mt. Joy 
Baptist Church property, Lot 811 in Square 822, improved by premises 
514-18 - 4th Street, S. E., in the District of Columbia, be and the same 
hereby is adjudged and declared to be null and void without legal effect 
and unenforceable and does not constitute an encumbrance on the above- 
property. 

3. That Notice of Lien No. 57-79 filed by National Brick & Sup- 
ply Company, plaintiff in Civil Action No. 2426-59 against the Mt. Joy 
Baptist Church property, Lot 811 in Square 822, improved by premises 
514-18 - 4th Street, S. E., in the District of Columbia, be and the same 
hereby is adjudged and declared to be null and void and without legal effect 
and unenforceable and does not constitute an encumbrance on the above- 
property. 

4, That Notice of Lien No. 266-60 filed by Hugo Bartolussi, t/a 
Washington Heating and Plumbing Company, plaintiff in Civil Action No. 
3400-60 against the Mt. Joy Baptist Church property, Lot 811 in Square 822, 
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improved by premises 514-18 - 4th Street, S. E., in the District of Columbia, 
be and the same hereby is adjudged and declared to be null and void and 
without legal effect and unenforceable and does not constitute an encum- 
brance on the above-property. 

5. That the defendants, Trustees of the Mt. Joy Baptist Church, 
be and they hereby are awarded their costs against the plaintiffs and the 


intervenor. 


/s/ John J. Sirica 
[Certificate of Service] Jucee 


[Filed March 29, 1961] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


NATIONAL BRICK & SUPPLY CO., INC. ) 
a corporation 
Plaintiff 
and 


HUDSON SUPPLY & EQUIPMENT CO., 
a corporation 


Intervenor Civil No. 2426-59 


vs. 


WILLIAM E. BAYLOR et al 
Defendant 


ee es was ws a ee er 


NOTICE OF APPEAL 

Notice is hereby given this 29th day of March _, 1961, that 
NATIONAL BRICK & SUPPLY CO., INC., a corporation, Plaintiff, and 
HUDSON SUPPLY & EQUIPMENT CO., a corporation, Intervenor, hereby 
appeals to the United States Court of Appeals for the District of Columbia 
from the judgment of this Court entered on the 6th day of March, 1961, 
in favor of: William E. Baylor, James W. McAbee, William Bigelow, 
Charles Gill, James Holbrook, James P. Hill, John A. Brown, Robert 
E. Parker, John Bussie, and Homer Frye, Trustees of Mt. Joy Baptist 
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Church against said National Brick & Supply Co., Inc., a corporation, and 
Hudson Supply & Equipment Co., a corporation. 


By: /s/ Dexter M. Kohn By: /s/ Mark P. Friedlander, Jr. 
Attorney for Hudson Supply Friedlander & Friedlander 
& Equipment Co. Attorneys for National Brick 
436 Wyatt Building & Supply Co. 
Washington 5, D. C. 1210 Shoreham Building 
806 - 15th Street, N. W. 
Washington 5, D. C. 


[Filed March 29, 1961] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


ABRAHAM GRUNSTED, ABRAHAM FIX, ) 
and LOUIS NADELMAN, partners, 
t/a Columbia Building Products Company ) 


Plaintiff 


vs Civil No. 2773-59 


) 
WILLIAM E. BAYLOR et al 
Defendant ) 


NOTICE OF APPEAL 

Notice is hereby given this 29th _ day of _March _ , 1961, that 
ABRAHAM GRUNSTEIN, ABRAHAM FIX and LOUIS NADELMAN, partners, 
trading as Columbia Building Products Company, hereby appeals to the 
United States Court of Appeals for the District of Columbia from the judg- 
ment of this Court entered on the 6th day of March, 1961, in favor of: 
William E. Baylor, James W. McAbee, William Bigelow, Charles Gill, 
James Holbrook, James P. Hill, John A. Brown, Robert E. Parker, John 
Bussie, and Homer Frye, Trustees of Mt. Joy Baptist Church against said: 
Abraham Grunstein, Abraham Fix, and Louis Nadelman, t/a Columbia 
Building Products Company. 


/s/ George Greenberg 
Attorney for Plaintiffs* 
(*Abraham Grunstein et al) 
6400 Georgia Ave., N. W. 
Washington, D.C. 


[Filed May 15, 1961] 


IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


NATIONAL BRICK & SUPPLY COMPANY, INC., 
a corporation 
and 
HUDSON SUPPLY & EQUIPMENT CO., 
a corporation 
Appeal No. 16338 
v. 
WILLIAM E. BAYLOR et al 
Appellees. 


) 
) 
) 
) 
) 
) 
Appellants, ; 
) 
) 
) 
) 


and 


ABRAHAM GRUNSTEIN, ABRAHAM FIX 

and LOUIS NADELMAN, partners, 

t/a Columbia Building Products Company 
Appellants, 

= Appeal No. 16339 


WILLIAM E. BAYLOR et al 
Appellees. 
ASSIGNMENT OF ERRORS 


wee ees ee ee ee eee ~~ 


1. The Court erred in holding that Appellees could deduct their 
costs to complete the contract for the building under D. C. Code §38-104 
from the amount due under the prime contract, when such costs included 
payments to one Bortolussi for plumbing and heating equipment for which 
the Appellees had previously paid the contractor. 

2. The Court erred in failing to hold that the charges incurred 
by Appellees in contract with one Bortolussi for the reinstallation of 
plumbing and heating equipment which had been previously installed under 
the prime contract and which Bortolussi had wrongfully removed, were 
not proper costs to complete the prime contract. 

3. The Court erred in finding that the contract of Appellees with 
one Hugo Bortolussi was reasonable and necessary to complete the plumbing 
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work under the original contract in its condition at the time of the abandon- 
ment by the original contractor, in that said contract with Bortolussi in- 
cluded improper and preferential payments to Bortolussi for work already 
completed and paid for at the time of the abandonment. 

4. The Court erred in finding that the amount of the contract of 
the Appellees with one Addo & Company was deductible against the claims 
of Appellants under 38-104, as being the reasonable and necessary cost 
of Appellees to complete the carpentry work under the original contract, 
abandoned by the prime contractor, in that said finding was not supported 
by any competent evidence. | 

5. The Court erred in not ruling that Appellees had failed to sus- 
tain the burden of proof that after abandonment of the contract by the con- 
tractor, Appellees had completed the building according to the plans con- 
templated by the original contractor. 


FRIEDLANDER & FRIEDLANDER FRIEDLANDER & ee ie 


Mark P. Friedlander 
Mark P., Friedlander, Jr. 
Blaine P. Friedlander 
1210 Shoreham Building 
806 - 15th Street, N. W. 
Washington 5, D.C. 


DEXTER M. KOHN /s/ Dexter M. Kohn 

436 Wyatt Building Attorney for Appellant, Hudson 
777 - 14th Street, N. W. Supply & Equipment Woes Inc. 
Washington 5, D.C. . 


GEORGE GREENBERG /s/ George Greenberg 

6400 Georgia Ave., N. W. Attorney for Appellants, Abraham 

Washington 12, D.C. Grunstein, Abraham Fix and Louis 
Nadelman, partners, t/a Columbia 
Building Products Company 


/s/ Mark P. Friedlander , Jr. 
Attorneys for Appellant, National 
Brick & Supply Co., Inc. 


[Certificate of Service] 
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Ginited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. - 16,338 


NATIONAL BRICK & SUPPLY COMPANY, INC., 
a corporation, 
and 
HUDSON SUPPLY & EQUIPMENT COMPANY, 
v. 


WILLIAM E. BAYLOR, et al., 


No. 16,339 


ABRAHAM GRUNSTEIN, ABRAHAM FIX, and 
LOUIS NADELMAN, Partners, t/a 
Columbia Building Products Company, 


Vv. 


WILLIAM E. BAYLOR, et al., 


Appeal from the United States District Court 
for the District of Columbia 


————— ee 


GEORGE E. C. HAYES 
GEORGE H. WINDSOR 


Cobb; Howard, Hayes & Windsor 
613. F Street, N. W. 
Washington 4, D. C. 


(i) 
STATEMENT OF QUESTIONS PRESENTED 


In the opinion of the appellees the questions presented are: 


1. Whether the District Court's findings with respect to the 
March 11, 1959 contract with Hugo Bortolussi trading as Washington 
Heating and Plumbing Company were supported by substantial evidence, 


namely: 


(a) That the defendant-trustees acted in good | 
faith in entering into it; : 
(b) That the labor and materials called for were 
reasonably necessary to complete the prime 
contract; and 


(c) That the price of $6390 was reasonable. 


2. Whether the District Court's findings with respect to the June 
13, 1959 contract with Jacob Addo and Company were supported by sub- 
stantial evidence, namely: 


(a) That the defendant-trustees acted in good | 
faith when they entered into it; 


(b) That the labor and materials called for 
were reasonably necessary to complete the 


prime contract; and 


(c) That the price of $3,450 was reasonable. 


COUNTER-STATEMENT OF THE CASE . 
SUMMARY OF ARGUMENT . 


ARGUMENT . 


TABLE OF CASES 


Harper v. Galliher, 58 U. S. App. D. C. 252, 


29 F.2d452 (1928) . - + - «+ = 


UNITED STATES COURT OF APPEALS. 
For The District Of Columbia Circuit 


No. 16,338 


NATIONAL BRICK & SUPPLY COMPANY, INC., 
a corporation, 


and 
HUDSON SUPPLY & EQUIPMENT COMPANY, 


Vv. 


Appellants, 


WILLIAM E. BAYLOR, et al., Appellees. 


No. 16,339 


ABRAHAM GRUNSTEIN, ABRAHAM FIX, and 
LOUIS NADELMAN, Partners, t/a 


Columbia Building Products Company, Appellants 


Vv. 


WILLIAM E. BAYLOR, et al., Appellees. 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEES 


COUNTER-STATEMENT OF THE CASE 


In July, 1958 defendant-trustees of Mt. Joy Baptist Church con- 
tracted with Areawide Building Corporation as prime contractor for the 
construction of an addition to the Church at a price of $48,500 (plaintiffs' 
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Exhibit 4), (J.A. 75, et seq.). This construction was financed by a loan 
from Perpetual Building Association secured by deed of trust on the 
church premises in the sum of $48,500.00 with "draws" at stipulated 
stages of the construction. (Testimony, Witness Murphy, Transcript 
pp. 37-38). Areawide did not furnish a completion bond nor did it 


a Tae es SRE OES GIT SEE 
furnish bond protection to the Chu j echanics' and material- 


men's liens. (Testimony Witness McConkey, Tr. 226). In December of 


Pearse FIC BRGESELE 
1958 Areawide abandoned construction under the contract because of 


Se 


Ma 


financial difficulties, although the defendant-trustees did not learn of 
this abandonment until subsequent to January 16, 1959. (Testimony of 
Witness Crawiord, Tr. 232, 235; Witness Baylor, Tr. 298). At the time 
of abandonment,the work under the construction contract had progressed 
the point where Perpetual's inspector approved it on December 29, 1958 
for the "trim draw". (Tr. 39, 40). This draw was made by defendant- 
trustees in the amount of $9700, on January 13, 1959. (Tr. 216) This 
sum was paid by a check drawn by Perpetual to the order of the defendant- 
trustees. Exam this amount Areawide paid to Washington Heating and _ 
Plumbing Company $4500, by certified check (Tr. 99). Some $2000. odd 
dollars were paid to the Government to satisfy a claim against the Area- 
wide Corporation and the balance was paid to Areawide. (Tr. 231, 234) 
The $4500., after a conference between representatives of the Church, 
of Areawide, of Washington Heating and Plumbing Company and the 
Perpetual Building Association, was paid to Mr. Bortolussi on account 
of a bill of $6500, submitted by Washington Heating and Plumbing Com- 
pany, upon the promise of Mr. Bortolussi that he would resume the heat- 
ing and plumbing work upon such payment being made to him. (Tr. 234) 
After receiving this amount Mr. Bortolussi continued to refuse to do any 
work at the church but, on the contrary, filed a lien against the church 
on the 16th day of January 1959 in the amount of $4375., which he claimed 
to be made up of the balance due on the $6500. obligation after the applica- 
tion of the $4500. and for work done by him between the time that the bill 
was submitted and the arrangement made with Perpetual Building Associa- 
tion. As of January 13, 1959 the plaintiffs, National Brick and Supply 
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Company and Columbia Buildings Products Company, and the Intervenor, 
Hudson Supply and Equipment Company, had, under subcontracts with 
Areawide supplied materials which had been incorporated into the Church 
addition. Atthis time the defendant-trustees knew nothing of the sub- 
contracts between Areawide and the aforementioned plaintiffs and inter- 
(enor. ‘The defendant-trustees came to know in to-wit December 1058, 
that Washington Heating and Plumbing Company was the plumbing sub- 
contractor with Areawide and were at that time informed by’ i‘Bortolussi 
that Areawide's payments to him were delinquent. (Tr. 229) : Defendant- 
trustees, being informed that the delinquency was holding up the work on 


the church addition arranged for the payment by Areawide to defendant 
Bortolussi of the $4500., as aforesaid. Defendant-trustees, including the 
$9700. paid on January 13, 1959 had paid to Areawide a total of $38,800., 
leaving a balance due on the contract price of $9700. No payments have 
been made since that time. Perpetual now holds the balance of the pro- 
ceeds of the deed of trust loan pending Court determination of the claims 


for the enforcement of mechanics liens. 


Subsequent to the payment by Areawide to Bortolussi of $4,500.00 
on 1/13/59 and the filing by Bortolussi of a notice of mechanic’ s lien 
against the church on 1/16/59 in the sum of $4,375.00 (testimony of 
Bortolussi, Tr. 104), Bortolussi removed the radiation equipment, which 
he had previously placed, from the church premises. Revered Crawford, 
the pastor of the church, after observing that the radiation equipment was 
missing, notified the police (testimony of Reverend Crawford, Tr. p. 245). 
He thereafter learned from Mr. Bortulossi that the equipment had been 
removed because it had not been paid for (Tr. 246). Thereafter Reverend 
Crawford took up the matter with the President of Areawide Company 
(Tr. 251). | 


Thereafter plaintiff, Columbia Products Company, on iaeaaie 28, 
1959 filed its notice of mechanic's lien in the amount of $1,197.37; 
Hudson Supply and Equipment Company filed its lien on February 10, 1959 
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in the sum of $913.37; National Brick and Supply Company filed its lien 
on March 4, 1959 in the sum of $1,920.78; the total of these liens being 
$4,031.52. 


At no time prior to the filing of these liens did Reverend Crawford 
or any person acting for the church including defendant-trustees know 
that the amounts due to the lienors had not been paid when due (testimony 
of Crawford, Tr. 232; testimony of Baylor, Tr. 303). 


On March 11, 1959 the defendant-trustees entered into an independent 
contract with Hugo Bortolussi, t/a Washington Heating and Plumbing 
Company (Plaintiffs' Exhibit 6, J.A. 84). Reverend Crawford, who at all 
times acted with and for the Board as the head of the church (testimony 
of Baylor, Tr. 302, 303), testified that the purpose in entering into the 
contract was to complete the plumbing work called for under the prime 
contract with Areawide (Tr. 237). Reverend Crawford testified that it 
was not the purpose of the defendant-trustee to prevent any of the sub- 


contractors from being paid what was owed to them (Tr. 241). Prior to 


entering into the contract with Bortolussi bids for a general contract to 
complete the church addition had been sought (Tr. 232) and competitive 
bids from other plumbers had been sought but not obtained (Tr. 237, 238). 
The price of $6,390. proposed by Mr. Bortolussi was a lump sum price for 
the plumbing and heating (Tr. 238) and was the best obtainable price for 
the job (Tr. 240). 


Aside from the plumbing and heating under the Bortolussi contract, 
there remained uncompleted under the prime contract carpentry work 
and other miscellaneous items. On 6/13/59 the defendant-trustees entered 
into a contract with Jacob Addo & Co. (Plaintiff's Exhibit 7, J.A, 87). 
Reverend Crawford testified that this contract was entered into for the 
purpose of having the additional work completed which remained to be 
done under the Areawide contract (Tr. 239); that this was the lowest of 
several competitive bids obtained (Tr. 239). 
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The combined figure of the Bortolussi and Addo contracts is 
$9,840. which exceeds the balance of $9,700 due by the Church to Area- 
wide under the prime contract by $140.00. | 


After hearing the evidence presented by the plaintiffs and the 


evidence presented by the defendant-trustees consisting of the pre-trial 
stipulations, the testimony of the pastor of the church, Reverend Crawford, 
and the Chairman of the Trustee Board, Mr. William Baylor, and various 
documents constituting exhibits, the District Court found and concluded as 
follows: | 


"Before signing the March 11, 1959 contract with 
plaintiff Bartolussi, the church had consulted several con- 
tractors who refused to complete the plumbing and heating 
work because of trade "ethics" involved in Bartolussi's 
prior work on the project and the fact that certain liens 
had been filed. The defendant-trustees exercised their right 
to complete the work after abandonment by the original 
prime contractor. The Court finds no bad faith on the 
part of defendant-trustees toward plaintiff-subcontractors 
arising out of their negotiations and contract with plaintiff 
Bartolussi in the spring of 1959. This contract was not 
for work which had already been performed and was neces- 
sary and reasonable to complete the terms of the original 
Areawide contract. 


"Further, the payment of $9,700.00 to Areawide 
on January 8, 1959 was in good faith, without knowledge of 
any prior interests of plaintiff-subcontractors, because of 
the certification by the inspector for Perpetual, the rep- 
resentations made by Areawide to the church, and the lack 
of any recorded liens. The defendant-trustees, exercising 
their right to complete the work necessary under the | 
original contract, received several bids ranging from 
$6,000.00 to $12,000.00 for the remaining carpentry work. 
The contract of the church with Addo and Co. was reason- 
able and necessary to complete the work specified in the 
terms of the original contract with Areawide. The con- 
tracts with Bartolussi and Addo and Co., in the total sum 
of $9,840.00, are in excess of the amount due the prime 
contractor under the original contract. Under Article 10 
of the prime contract with Areawide, the owner, upon 
breach by the prime contractor, may have the work com- 
pleted and deduct the cost thereof from the payments then 
or thereafter due the contractor. Accordingly, under the 

| 
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District of Columbia Code, Section 38-104, the liens of 
plaintiffs National Brick and Supply Company, Columbia 
Building Products Company and Hudson Supply & Equip- 
ment Company are unenforceable, the original contractor 
Areawide being entitled to nothing. 


SUMMARY OF ARGUMENT 


When the prime contractor, Areawide, abandoned the contract, in 
December, 1958, the Church was entitled to apply any such amount as 
remained under the prime contract to the payment of legitimate bills for 
the completion of the work provided for in the prime contract. The 
$6,390.00 contracted for with Bortolussi to complete the plumbing and 
heating work provided for in the prime contract was the lowest possible 
figure available to the Church to accomplish the completion of this work. 
The details of the obligation between Areawide and Bortolussi were not 
matters with which the Church was charged with knowledge or responsi- 
bility until such time as the abandonment took place by Areawide, as the 
Church had no knowledge of or dealings with any sub-contractors until 
that time. The Church had the right to expend such amount as was 
necessary to complete the church under the terms of the prime contract 
under such conditions as the abandonment forced on it, both under the 
provisions of the Code as in such cases made and provided (Sec. 38-104) 
and in accordance with the express provisions of the prime contract 
between the Church and Areawide (Article 10). The Court below found 
that such payment was justified and was made in good faith by the Church 
and that same properly covered the amount of plumbing and heating work 
remaining to be done when this contract was entered into. 


The Church was further justified in paying or obligating itself to 
pay to Jacob Addo and Co. the sum of $3,450, as this sum was necessary 
to pay for the carpentry work and additional miscellaneous items provided 
for in the prime contract and as coming within the aforementioned Code 
provisions and the express language of the prime contract to which the 
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rights of subcontractors were properly subordinated. 
The holdings of the lower Court were correct as to both of these 
items and should be sustained. 


ARGUMENT 


In this case certain fundamental legal issues are uncontroverted. 
The language of the statute involved is clear and unmistakable: 
| 


"All such liens in favor of parties so employed by the 
contractor shall be subject to the terms and conditions of 
the original contract except such as shall relate to the 
waiver of liens and shall be limited to the amount to become 
due to the original contractor and be satisfied, in whole or 
in part, out of said amount only; and if said original con- 
tractor, by reason of any breach of the contract on his part, 
shall be entitled to recover less than the amount agreed upon 
in his contract, the liens of said parties so employed by him 
shall be enforceable only for said reduced amount, and if 
said original contract shall be entitled to recover nothing 
said liens shall not be enforceable at all.” 


There is no question but that the balance remaining due to Area- 


wide is $9,700.00, and amount expended by the Church for which it is 
legally liable is $9,840.00. 


The interpretation of the language of the statute and the complete 
duplication of facts in the instant suit with the comparable part of the 
facts in the case of Harper v. Galliher, 58 U.S. App. D.C. 252, 29 F.2d 
452 (1928), give us the controlling law in this jurisdiction. | In the Galliher 
case we find this language: 

"Accordingly the sum of $2,444.80 remained in Harper's 

hands, after deducting from the price of the construction 

and extras the sums already paid to Shelton and the cost 

of completing the buildings. This sum, therefore, should 

be distributed among appellees according to the amount 


and standing of their several claims.” (underscoring 
supplied). 


A mathematical calculation demonstrates in the instant case that 


no amount remains for distribution and we revert to the language of the 
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Statute "and if said original contractor shall be entitled to recover noth- 


ing said liens shall not be enforceable at all." (underscoring supplied). 


Aside from this express statutory protection given to an owner to 
avoid duplication of payment without fault on his part, we have in the 
instant case language in the prime contract itself which supports and 
renders unattackable the decision of the lower Court upon these factual 
items involved. We quote Article 10 of the original contract between the 
church and Areawide: 

"Article 10. Owner's Right to Terminate the Contract. 

Should the Contractor neglect to prosecute the work properly, 

or fail to perform any provision of the contract, the Owner, 


after seven days' written notice to the Contractor, may, 
without prejudice to any other remedy he may have, make 


agar ne may deduct the cost thereof from 
the payment then or there r ontractor or, at his 

option. y terminate the contract and e 

materials, tools, and apphances and finish the work by such 

means as he sees iit. he sees hit, and if the unpaid balance of the contract 

price exceeds the expense of finishing the work, such excess 

shall be paid to the Contractor, but if such expense exceeds 

such unpaid balance, the Contractor shall pay the difference 

to the Owner.” 

The putting into effect of this contractual relationship would empha~- 
size the lack of liability of the owners to subcontractors and lienors giving, 
as it does in this instance, a right of recovery for some small amount to 
the Church against Areawide. The chronological outline of the happenings 
and the reference here made to the law involved and the quotation from the 
Court's factual findings, leave nothing to be discussed, unless it be that 
the evidence did not support the findings made by the Court or that the 
steps taken by the Church were not taken in good faith. These then be- 
come the questions involved in this case as heretofore indicated in this 
brief. To offset any such contentions and to establish the fact that the 
Church acted in absolute-¢e¢ aith 2 2 provided for the completion 
of the church im-keenin 


possible price, and that same left available no amount for distribution 


among the sub-contractors, appellants herein, we quote testimony as 


developed at various stages. 


It is a part of the pre-trial stipulation that as of to-wit December 
20, 1958 Areawide, the prime contractor, abandoned the job (J A. 23). 
It became and was the obligation of the church to take steps to see that 
the church was completed and to that end arrangements were first made 
to pay to the Washington Heating and Plumbing Company the amount of 
$4,500.00 on account of a then submitted bill of $6,500.00 to Areawide. 
When the taking of this step still resulted in the work not being continued 
the church was called upon to take steps by reason of the abandonment by 
Areawide of the project to have the work completed and to bring the com- 


pletion of same as nearly as possible within the amount of $9,700.00 


remaining available under the terms of the prime contract with Areawide. 
At this stage the computation of detailed prices was not a matter with 
which the church authorities were familiar nor had they had any contact 
with the subcontractor. The heating and plumbing which they were now 
advised was immediately essential to the work progress had to be entered 
into and to this end the church undertook to get the work remaining to be 
done under the prime contract bid on by firms engaged in this business. 
The experience of the church in this regard is set forth in the testimony 
of Reverend T. Alexander Crawford (Tr. 236, 237, 238): 

"A, * * * We tried to call in several other contractors 


to see whether or not we could get them to pick up the con- 
tract, to work and proceed from that point. 


"Q. What was your experience in that regard? A. Well, 
several came, and went over the building and gave usa 
tentative price, from $8,000 to $12,000 down to complete it, 
and as soon as they found out that there were liens already 
against the building, they refrained. Then I asked one or two 
of them, before I went into the lien proposition, to give me a 
breakdown on the work, what would the plumbing cost. * * * 


"Q. Well, * * * what was the purpose of your entering 
into this contract with Mr. Bortolussi? A. To complete the 
plumbing and heating system of the church. 


"Q. Now, Reverend, had you made efforts to get com- 
petitive bids? A. We have. 
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"Q. Of anybody else? A. We did. 


"Q. Were you successful in obtaining any bids for the 
work? A. No, sir. 


"Q. What was the reason why you could not obtain any 
bids? A. One of the reasons seemed to have been because 
we had liens from the contractor, and from trying to geta 
plumber to complete the plumbing work, and they said that 
it was unethical and they would not come in on the plumbing 
as long as another plumber was on the job or had anything 
to do with it.” 


After having had these experiences, as of to-wit March 11, the con- 
tract was entered into with Mr. Bortolussi and in this regard we have the 
following testimony from Reverend Crawford (Tr. 236, 238). 


"Q. Now, will you tell the Court, Reverend, what the 
purpose was in entering into this contract with Mr. Borto- 
lussi? A. Yes, sir, I will. Our church had been standing 
from the time they begun work without any restroom what- 
soever. We had water supplies in all the halls, and we tried 
to — well, first, we were confused. ... 


** * KK KK 


"Q. All right. Now, in the discussions with Mr. 
Bortolussi about the price, just what was the proposition 
that was put to Mr. Bortolussi? A. I asked Mr. Bortolussi 
what would he charge, what would be his price in completing 
the plumbing work from the stage in which it had been 
brought to, and the figure that he gave us was the price that 
he would complete it for.” 


It is to be noted that in this contract the contractor obligated him- 
self to furnish the owner with a performance bond by an d surety 
in the total amount of the contract (J.A. 86). This from the point of view 
of the church justified the entry into a prime contract with this sub- 
contractor. In this regard Reverend Crawford testified (Tr. 264): 

"I was confident that he would carry it out because he 
had demanded a bond that this work would be completely 
finished. So I had no scruples whatsoever, and I would turn 


it over to my attorney, and whatever happened, he would do 
the work, it would be completed." 
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It is further to be remembered in this regard that this plumbing 
and heating system for the church had been designed by Mr. Bortolussi 
which would make his availability to the church of a special advantage. 

It is here to be noted that the lump sum contract given by Mr. Bortolussi 
for the completion of the plumbing and heating work under the prime con- 


tract was consistent with the necessities faced by the church and we here 


recite the testimony of Mr. Bortolussi (Tr. 83 et seq.): 


"@. Mr. Bortolussi, you handed me a batch an extra 
patch of bills which you had done some work prior to that 
in 1948 on the sub-contract. Do you recall that? Is that 
right? A. Those bills are bills of material, not work. 
Those bills are bills of material which were purchased to 
complete the sub-contract that I had with Areawide; conse- 
quently to my filing of the lien for deed, interruption of that 
contract terms with me. I proceeded to remove some of 
the material that could be removed from the job. 


"Q. Where did you take it to? A. Yes, consequently 
I proceeded to reuse the material to complete the new con- 
tract that I had with the trustees of the church. 


"Q. Now, did Areawide pay you for that which you re- 
moved? A. That is the reason it was removed, because 
it was not paid for. 


"Q. So that they paid you no more than what actual 
labor and material you supplied plus that what you removed? 
A. That is correct. I felt that the new work, the new con- 
tract which I incurred March 11, 1959 with the trustees of 
the Mount Joy Baptist Church represents a fair contract for 
the remainder of the work, plumbing and heating system com- 
bined to be done which amounted—reflected the cost that any 
other plumbing contractor would have charged the trustees 
of the church to finish such a job." 


Transcript 91: 


"...Q. Mr. Bortolussi, with respect to your March 
letter — contract, that is the contract which the church could 
have executed or agreed with any other plumber besides your- 
self? Could they have gone out and made the same contract? 
A. Yes, perhaps the cost of this contract which I have with 
the trustees of the Mount Joy Baptist Church could be con- 
sidered to be a fair cost inasmuch as any other plumber, bona 
fide person, registered person could hav finished this work 
and could have possibly charged more to finish the work that 
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had been started by somebody else because not knowing any- 
thing about it and therefore, I provisioned that the cost could 
have been more. I settled for $6390, the cost of the contract, 
because that was the actual cost of the difference of the 
money that I had received up to the time from Areawide 
Building Corporation and their total cost of the contract — 

to explain — I would say that the total cost of the contract 
work that Washington Heating and Plumbing had with Area- 
wide Building Corporation was for the total of $12,475 and 
upon payment Washington Heating and Plumbing has received 
up to March 11, 1959, from Areawide Building Corporation a 
payment of $2,000 and a payment of $4500." 


Transcript 93: 


| | L still say that anyone, if these trustees of the 
Mount Joy Baptist Church had so elected to have another 
party finish the work, certainly that party would have charged 
more than $6370 which I charged them. 


"I also believe so because during the lapse of time they 
certainly — that is, the trustees of the church, had time to 

contact other parties doing the same kind of work and to con- 

fer with them and see with them what the cost would be to 

finish the same job which I eventually did and so all-told they 

felt that this should come to me andI accepted the contract 

for the work." 

Prior to the time that the abandonment of the work by Areawide 
took place and contact was created directly between the Church and 
Bortolussi there had been no contacts had nor arrangements made be- 
tween the Church and Bortolussi and the removal of the material from 
the church, as explained by Mr. Bortolussi, was a matter over which the 
church had no control and created a contingency which the church had no 
way of meeting except in the practical manner hereinbefore outlined. 
The relationship of Areawide with the removal is evidenced in this 
language of Mr. Bortolussi (Tr. 160, 161): 

"This removal was made by me upon the commitment 
that I had with Areawide, commitments which were not 


obeyed to pay by Areawide, and that is when I had the per- 
mission to go and remove the material, sir. 


"Q. Your permission was from Areawide? A. That 
is correct. 
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"Q. And who from Areawide gave you that permission? 

A. The officials from the Areawide Building Corporation 

time, specifically, Oliver B. Cassel.” | 

Aside from the heating and plumbing there remained to be done 
certain carpentry and other miscellaneous work in order to complete the 
work contracted for in the prime contract. This was accomplished 
through a contract entered into between the Church and Jacob Addo & 
Company (plaintiffs' Exhibit 7, J.A. 87 et seq.). This work was contracted 
for only after competitive bids had been obtained and was let out for the 
sum of $3,450.00. As to this Reverend Crawford testified as follows 
(Tr. 239): | 


"Q@. Now, I would like to ask you what was the purpose 
of entering into this particular contract? A. It was to com- 
plete the work that was left by Areawide uncompleted. | 


"Q. Now, was there any attempt to obtain competitive 
bids for this particular work? A. Yes, sir. 

"Q. Will you tell us what the experience was in that 
regard? A. I don't remember them all, but the closest one 
to the one that we received was $7,000 to complete, not 
counting plumbing whatsoever that was left out. 


"Q. So the Addo contract for $3450 was accepted? 
A. That is correct." 
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